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PREFACE TO THE FOURTH EDITION, 



SINCE the publication of the last Edition of 
this Book, some amendments of considerable 
importance have been made by the Conveyancing 
Act of 1892 in that section of the Principal 
Act which places a restriction on the forfeitmre 
of leases. Necessary expenses incurred by a lessor 
in the employment of a solicitor or surveyor with 
reference to a breach of covenant may now, after 
waiver or relief, be recovered by the lessor as a 
debt due to him from the lessee. Again, the clause 
which excluded from the operation of section 14 a 
condition for forfeiture on bankruptcy, or the taking 
in execution of thelessee's interest, has been qualified 
so as to permit a sale of the forfeited lease to be 
made within a limited period. Lastly, the benefit of 
the Act has been extended to underlessees, who were 
previously without remedy on the forfeiture of a 
superior lease. The principal alterations, however, 
which have been made are not in matters of sub- 
stance, but in the re-arrangement of some of the 
statutory provisions of the earlier Act. An important 
group of sections relating to Trustees has been 
repealed; and those sections have, with but slight 
modification, been re-enacted by the Trustee Act, 
1893. 

That Act consolidates the law relating to Trustees ; 

aZ 



VI PREFACE. 

and it was, therefore, expedient, in order to complete 
the consolidation, to remove the Trustee sections of 
the Conveyancing Acts from their original positions, 
and to allocate them to their appropriate places 
among the compUcated provisions of the New Act. 
Such an alteration is not without some practical 
inconvenience; for it is perhaps perplexing to the 
practitioner, who has become familiar with the 
locality of a particular enactment, to find himself 
compelled to search for its successor in some other 
region. If the present Edition does nothing more 
than supply the new addresses of the emigrant 
sections, it will not be wholly without utility. 

The transference to the Trustee Act of an entire 
block of the Conveyancing Act made it desirable to 
unite both Acts in the same volume. The Trustee 
Acts, indeed, are to a considerable extent convey- 
ancers' Acts; and, in addition to the re-enacted 
sections of the Conveyancing Acts, they contain 
many sections and groups of sections, to which 
conveyancers must constantly refer. 

It only remains for me, in now presenting this 
new Edition of a joint Work to the profession and 
the pubhc, to pay my tribute of affectionate regret to 
the memory of my late colleague. 

A. St. J. C. 
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THE CONVEYANCING AND LAW OP 
PBOPEETY ACT, 1881. 

(44 & 45 Vict. c. 41.) 

An Act for simplifying and improving the practice of 
Conveyancing ; and for vesting in Trustees, 
Mortgagees and others various powers commmily 
conferred by provisions inserted in Settlements, 
Mortgages, Wills, and other Instruments ; and for 
amending in various particulars the Law of 
Property ; and for other purposes. 

[22nd August, 1881.] 

Be it enacted by the Queen's most Excellent 
Majesty, by and with the advice and consent of the 
Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the authority 
of the same, as follows : 

I. — ^Preliminary. 

1, — (1.) This Act maybe cited as the Conveyancing siwrt titie; 
and Law of Property Act, 1881. ment 

(2.) This Act shall commence and take effect from 
and immediately after the 31st day of December, 
1881. 

•(3.) This Act does not extend to Scotland. 

2. In this Act — 

(i.) Property, unless a contrary intention appears, interpreta' 
includes real and personal property, and any estate or property, 

C. & B. B 
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2 CONVEYANCING AND LAW OF PEOPEETT ACT, 1881. 

8?^*- 2. interest in any property, real or personal, and any 
— L " debt, and any thing in action, and any other right or 
interest : (a) 

(ii.) Land, unless a contrary intention appears, 
includes land of any tenure, and tenements and 
hereditaments, corporeal or incorporeal, and houses 
and other buildings, also an undivided share in 
land : (6) 

(iii.) In relation to land, income includes rents and 
profits, and possession includes receipt of income : (c) 

(iv.) Manor includes lordship, and reputed manor 
or lordship: 

(v.) Conveyance, unless a contrary intention 
appears, includes assignment, appointment, lease, 
settlement, and other assurance, and covenant to 
surrender, made by deed, on a sale, mortgage, demise, 
or settlement of any property, or on any other dealing 
with or for any property ; and convey, unless a con- 
trary intention appears, has a meaning corresponding 
with that of conveyance : (d) 

(vi.) Mortgage includes any charge on any property 
for securing money or money's worth ; and mortgage 
money means money, or money's worth, secured by 
a mortgage ; and mortgagor includes any person from 
time to time deriving title under the original mort- 
gagor, or entitled to redeem a mortgage, according 
to his estate, interest, or right, in the mortgaged 
property; and mortgagee includes any person from 
time to time deriving title under the original mort- 
gagee; and mortgagee in possession is, for the 
purposes of this Act, a mortgagee who, in right of 
the mortgage, has entered into and is in possession 
of the mortgaged property : (e) 

(vii.) Incumbrance includes a mortgage in fee, or 
for a less estate, and a trust for securing money, 
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and a lien, and a charge of a portion, annuity, or Sec*- ^ 

other capital or annual sum ; and incumbrancer has 

a meaning corresponding with that of incumbrance, 
and includes every person entitled to the benefit of an 
incumbrance, or to require payment or discharge 
thereof : (/) 

(viii.) Purchaser, unless a contrary intention 
appears, includes a lessee or mortgagee, and an 
intending purchaser, lessee, or mortgagee, .or other 
person, who, for valuable consideration, takes or 
deals for any property; and purchase, imless a 
contrary intention appears, has a meaning corre- 
sponding with that of purchaser; but sale means only 
a sale properly so called : (g) 

(ix.) Eent includes yearly or other rent, toll, duty, 
royalty, or other reservation, by the acre, the ton, or 
otherwise ; and fine includes premium or fore-gift, 
and any payment, consideration, or benefit in the 
nature of a fine, premium, or fore-gift : 

(x.) Building purposes include the erecting and 
the improving of, and the adding to, and the repairing 
of buildings; and a building lease is a lease for 
building purposes or purposes connected there- 
with: (A) 

(xi.; A mining lease is a lease for mining purposes, 
that is, the searching for, winning, working, getting, 
making merchantable, carrying away, or disposing 
of mines and minerals, or purposes connected there- 
with, and includes a grant or Ucense for mining 
purposes : (i) 

(xii.) Will includes codicil : 

(xiii.) Instrument includes deed, will, inclosure 
award, and Act of Parliament : 

(xiv.) Securities include stocks, funds, and shares : 

(xv.) Bankruptcy includes Kquidation by arrange* 

b2 



4t CONVEYANCING AND LAW OF PEOPEBTY ACT, 1881. 

Beet. 2, ment, and any other act or proceeding in law having, 

** L under any Act for the time being in force, effects 

or results similar to those of bankruptcy; and 
bankrupt has a meaning corresponding with that of 
bankruptcy : 

(xvi.) Writing includes print ; and words referring 
to any instrument, copy, extract, abstract, or other 
document include any such instrument, copy, 
extract, abstract, or other document being in writing 
or in print, or partly in writing and partly in print : 

(xvii.) Person includes a corporation : (k) 

(xviii.) Her Majesty's High Court of Justice is 
referred to as the court. 

See also the Interpretation Act, 1889 (52 & 53 Vict. c. 63). 

(a) Property. — "Property," as here defined, appears to 
comprise every interest which falls within the popular accepta- 
tion of the term in its widest sense, including not only all that 
can be disposed of inter vivos, or by will, but also inalienable 
interests and personal rights. 

** Property " is also defined in more restricted terms by the 
Conveyancing Act, 1882, s. 1, for the purposes of that Act. 

(6) Land. -^" Land," in the legal signification, "compre- 
hendeth any ground, soil or earth, whatsoever " ; and includes 
everything beneath the surface, as mines and minerals; and 
also water and buildings resting on it, and even the air above 
it : Cujiis est solum ejiis est usque ad codum. Co. Litt. 4 a. The 
definition given in this section, in addition to the ordinary use of 
the term as a geographical expression, will, by virtue of the 
words "tenements and hereditaments, corporeal or incorporeal,*' 
include rights of way and other easements, advowsons, rent- 
charges, rights of common, etc., unless such an extensive inter- 
pretation is excluded by the context. See Shep. Touch. 91 ; 
Preston on Estates, ch. i. ; Sanders on Uses, 107. 

(c) Income. — The definition of income when read with that 
of "land" will include not only ordinary rents and profits, but 
also the annual amount of a rent-charge, or other incorporeal 
hereditament ; the proceeds of sale of a next presentation to an 
advowson (EaH of Alhemarie v. Rogers, 2 Ves. 477 ; Coolce v. 
ChdLvMynddey, 3 Drew. 1) ; the heriots igid fines payable by copy- 
hold tenants ; and fines for the renewal of leases {Brigstocke y» 
Prigstocke, 8 Ch. D. 357). 
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(d) Conveyance. — It is to be observed that this term is again Kotes to 
specially, limited by s. 7 (5), for the purposes of that section. S*ct. 2. 

(e) Mortgage. — ^The definitions here given of * 'mortgage" as 
including any charge, and of *' mortgagor" as including any 
person entitled to redeem, are very great extensions of the 
ordinary meanings of the terms. For the distinction betWeen 
** mortgage" and "charge," see Fisher on Mortgages, 86, 4th 
ed. ; 2 Dav. Conv. pt. ii., 69, 532, 4th ed. And as to the persons 
entitled to redeem a mortgage, see notes to s. 15, post. The 
lien which a company frequently has under its articles of associa- 
tion upon the shares of a member for his debts to the company 
is a ** mortgage" within the meaning of this definition : Everitt 
V. Automatic JVeighing Machine Co., (1892) 3 Ch. 506. 

A second mortgagee is a ''mortgagor" within the meaning 
of this definition : Teevan v. Smithy 20 Ch. D. 724. 

(/) Incumbrance. — The terms of the definitions of "incum- 
brance" and "incumbrancer, " which are very wide, will be 
principally of importance with reference to s. 5. 

(g) Purchaser. — "Purchaser" is defined in similar but not 
identical terms by the Conveyancing Act, 1882, s. 1, for the 
purposes of that Act. 

(h) Building Purposes — Building Lease. — " Building 

purposes" and "building lease" are only employed in ss. 18 
and 45 (5). They include " repairing leases," i.e. leases contain- 
ing a covenant to repair and keep in repair {Easton v. Pratt, 
2 H. & C. 676 ; Re DanidVs Settled Estates, (1894) 3 Ch. 503) ; 
but not leases granted on the terms of merely keeping existing 
buildings in repair. Sees. 18 (9), where "building lease" is 
more fully defined. 

(i) Mining Lease. — The difference between a lease of mines 
and a grant or licence for mining purposes is, that the former 
is a distinct conveyance of an actual interest or estate in the 
land, while the latter confers a mere incorporeal right to be 
exercised in the lands of others. Bainbridge, Law of Mines, 
510, 4th ed. ; 5 Bav. Conv. pt. i., 315 (a), 3rd ed. ; see s. 14(6), 
post, which is the only section of the Act where this term 
occurs. 

Qc) Court. — By this definition the county courts have not 
the powers conferred by the Act on "the court": Lock v. 
Fearce, (1893) 2 Ch. 271. By s. 69 (9), post, the Court of 
Chancery of the County Palatine of Lancaster, and by 52 & 53 
Vict. c. 47, s. 10, the Palatine Court of Durham may, as regards 
land within their respective jurisdictions, exercise all the 
powers of the High Court. 
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n. — Sales and other Transactions. 

Contracts for Sale. 

Sect 3, 3* — (1.) Under a contract to sell and assign a term 
sub-Mi). q£ ygaj.g derived out of a leasehold interest in land, 
the intended assign shall not have the right to call 
for the title to the leasehold reversion. (Q 

(2.) Where land of copyhold or customary tenure 
has been converted into freehold by enfranchisement, 
then, under a contract to sell and convey the free- 
hold, the purchaser shall not have the right to call 
for the title to make the enfranchisement, (w) 

(3.) A purchaser of any property shall not require 
the production, or any abstract or copy, of any deed, 
will, or other document, dated or made before the 
time prescribed by law, or stipulated, for commence- 
ment of the title, even though the same creates a 
power subsequently exercised by an instrument 
abstracted in the abstract furnished to the purchaser ; 
nor shall he require any information, or make any 
requisition, objection, or inquiry, with respect to any 
such deed, will, or document, or the title prior to 
that time, notwithstanding that any such deed, will, 
or other document, or that prior title, is recited, 
covenanted to be produced, or noticed ; and he shall 
assume, unless the contrary appears, that the recitals, 
contained in the abstracted instruments, of any deed, 
will, or other document, forming part of that prior 
title, are correct, and give all the material contents 
of the deed, will, or other document so recited, and 
that every document so recited was duly executed by 
all necessary parties, and perfected, if and as required, 
by fine, recovery, acknowledgment, inrolment or 
otherwise, (n) 

(4.) Where land sold is held by lease (not including 
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underlease), the purchaser shall assume, unless the ^?^,^' 
contrary appears, that the lease was duly granted ; 
and, on production of the receipt for the last payment 
due for rent under the lease before the date of actual 
completion of the purchase, he shall assume, unless 
the contrary appears, that all the covenants and 
provisions of the lease have been duly performed and 
observed up to the date of actual completion of the 
purchase, (o) 

(6.) Where land sold is held by underlease, the 
purchaser shall assume, unless the contrary appears, 
that the underlease and every superior lease were 
duly granted ; and, on production of the receipt for 
the last pajrment due for rent under the underlease 
before the date of actual completion of the purchase, 
he shall assume, unless the contrary appears, that 
all the covenants and provisions of the underlease 
have been duly performed and observed up to the date 
of actual completion of the purchase ; and further, 
that all rent due under every superior lease, and all 
the covenants and provisions of every superior lease, 
have been paid and duly performed and observed up 
to that date, (o) 

(6.) On a sale of any property, the expenses of the' 
production and inspection of all Acts of Parliament, 
inclosure awards, records, proceedings of courts, 
court rolls, deeds, wills, probates, letters of adminis- 
tration, and other documents, not in the vendor's 
possession, and the expenses of all journeys incidental 
to such production or inspection, and the expenses 
of searching for, procuring, making, verifying, and 
producing all certificates, declarations, evidences, and 
information not in the vendor's possession, and all 
attested, stamped, office, or other copies or abstracts 
of, or extracts from, any Acts of ParUament or other 



8 CONVEYANCING AND LAW OF PROPEBTY ACT, 1881. 

Sect. 3, documents aforesaid, not in the vendor's possession, 

L ' if any such production, inspection, journey, search, 

procuring, making, or verifying is required by a 
purchaser, either for verification of the abstract, or 
for any other purpose, shall be borne by the purchaser 
who requires the same ; and where the vendor retains 
possession of any document, the expenses of making 
any copy thereof, attested or unattested, which a 
purchaser requires to be deUvered to him, shall be 
borne by that purchaser, (p) 

(7.) On a sale of any property in lots, a purchaser 
of two or more lots, held wholly or partly under the 
same title, shall not have a right to more than one 
abstract of the common title, except at his own 
expense. 

(8.) This section applies only to titles and purchasers 
on sales properly so called, notwithstanding any 
interpretation in this Act. 

(9.) This section applies only if and as far as a 
contrary intention is not expressed in the contract 
of sale, and shall have effect subject to the terms of 
the contract and to the provisions therein contained. 

(10.) This section applies only to sales made after 
the commencement of this Act. 

(11.) Nothing in this section shall be construed 
as binding a purchaser to complete his purchase in 
any case where, on a contract made independently of 
this section, and containing stipulations similar to 
the provisions of this section, or any of them, specific 
performance of the contract would not be enforced 
against him by the court (q). 

Statutory Conditions. — The provisions of this section 
supplement those of the Vendor and Purchaser Act, 1874, s. 2, 
their common purpose being to supply, in the absence of 
agreement to the contrary, certain conditions which are usually 
inserted iii the contract. The object of such conditions is to 
place a limit on the requisitions of purchasers, which on an 
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open contract were liable to be pushed farther than was Notes to 
warranted by the necessities of the case. See 1 Dav. Conv. Sect. 3. 
655, 4th ed. 

These statutory conditions, as they may be called, will apply 
so far ad they are not excluded expressly or by implication. 
Sub-s. (9). 

The first, second, fourth, and fifth apply only to land : the 
rest extend to every kind of property to which title has to be 
proved on a contract for sale, for example, policies of assurance 
and reversionary interests : but their application will, of course, 
be of most frequent occurrence in the case of sales of land. 

The effect of not excluding these statutory conditions seems 
to be the same as if the contract contained the identical words ; 
and purchasers are, therefore, fixed with constructive notice of 
everything which they would have discovered if they had not 
been bound by these conditions : Potman v. Harland, 17 Ch. D. 
353 ; Gainsborough v. Watcombe Terra Cotta Clay Co.^ 54 L. J. 
Ch. 991 ; Re Cox and Neve's Contract, (1891) 2 Ch. 109. 

Trustees for Purchase and Sale. — ^Trustees are expressly 
empowered to sell or buy without excluding the application of 
the rules in the second section of the Vendor and Purchaser Act 
(The Trustee Act, 1893, s. 16) ; and by s. 66 of this Act, persons 
in a fiduciary position are protected from the consequences of 
not excluding the stipulations implied by this section. Further 
protection is afforded to purchasing trustees by s. 8 of the 
Trustee Act, 1893, post. 

(I) Title to Freehold and Leasehold Reversions.— The first 
rule of s. 2 of the Vendor and Purchaser Act precludes an 
intended lessee or assignee from calling for the title to the 
freehold in the following cases : — 

(1) The grant of a lease by a freeholder ; 

(2) The grant of an underlease by a leaseholder ; 
^3) The assignment of a lease ; 

(4) Tlie assignment of an underlease. 

In the second and fourth of these cases, however, there is a 
leasehold as well as a freehold reversion ; and the effect of the 
present enactment is to remove the necessity of producing the 
title to this leasehold reversion, on the occasion of the assign- 
ment of an existing underlease. But none of these rules preclude 
the intended lessee or assignee from calling for the title to the 
lease or underlease of the intended lessor or assignor : Goding v. 
Wodf, (1893) 1 Q. B. 39. Therefore, if a lessee contracts to 
grant an underlease he will still be bound to produce the lease 
and deduce his title to it ; and in like manner an underlessee 
who contracts to sell the imderlease must prove his title thereto. 
All these rules mitigate to some extent the strictness of the 
common law as laid down in Stranks v. St. John, L. R. 2 C. P. 
376. Section 13, yost, should be read in connection with these 
rules. Neither the Vendor and Purchaser ^ct (s. 2), nor this 
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Notes to sub-section, deals with leases for lives ; and, therefore, in the 

Sect. 3. absence of stipulation, the lessor's title has in such cases to be 

produced. See FUdes v. Hooker, 2 Mer. 424. It is also to be 

. observed, that the purchaser is not bound by the contract, if he 

/\ can show aliunde that the lessor's title is not a good one, 

^ ' . • or if it appears defective on the face of the abstract : Sugden, 

'•   Y.&V. 369, 14th ed. 

(m) Title to Enfranchised Lands. —Sub-section (2) expresses 
as a statutory rule a condition which was usually employed on 
the sale of enfranchised lands ; since, in the absence of express 
stipulation, besides the title to the freehold, or freehold and 
copyhold, as the case might be, the title of the lord of the manor 
down to the time of enfranchisement had to be produced : Dart, 
V. & P. 330, 6th ed. This rule did not, however, apply where 
the enfranchisement had taken place under the general Copyhold 
Acts : Kerr v. Pawson, 25 Beav. 394 ; Sugden, V. & P. 372, 
14th ed. ; 1 Dav. Conv. 630, 4th ed. 

As the owner of enfranchised copyholds is by virtue of this 
sub-section no longer bound to produce the title of the lord, it 
seems that on the occasion of an enfranchisement the copyhold 
tenant cannot require the lord to give any acknowledgment or 
undertaking as to the documents of title to the manor. See 
Be Agg-Ga/rdner, 25 Ch. D. 600. 

In Upperton v. Nickolson (L. R. 6 Ch. 436), where land was 
described as freehold in the contract for sale, and it subsequently 
transpired that it was enfranchised copyhold, and that the 
minerals had been reserved to the lord under the Enfranchise- 
ment Acts, it was held to be a fatal objection to the title. See 
Bellamy v. Debenham, (1891) 1 Ch. 412. 

(n) Production of Documents. — The third sub-section 
comprises three distinct matters relating to the time prior to the 
commencement of the title, viz. : — 

1. Production of documents. 

2. Requisitions, objections, and inquiries. 

3. Matters which the purchaser is bound to assume. 

It seems that formerly a vendor was bound to produce all the 
deeds in his possession, whatever might have been their antiquity 
(Bythewood's Conv. by Jarman, vol. vii. 360) ; but the loss of a 
deed more than sixty years old was decided not to be an objection 
to the title, even when the purchaser had by recital constructive 
notice of its contents : Prosser v. Watts, 6 Mad. 59. 

This statutory condition precludes a purchaser from requiring 
the production of any document relating to the prior title, even 
if it creates a power subsequently exercised, or, it is submitted, 
if it is incorporated with a *' supplemental " or ** annexed" deed 
(s. 53, pod), which appears on the abstract. 

A deed bearing even date with the instrument commencing 
the title must, it would seem, be produced by the vendor. 
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The rule that *' the first abstracted documents should purport Notes to 
to deal with the entire legal and equitable estates in the S^ct 8. 
property," does not appear to be altered by this sub-section. — ^ 
As to what constitutes a good root of title, see Dart, V. & P. 
338, 6th ed. ; Parr v. Lovegrove, 4 Drew. 170 ; Frend v. BncMeyj 
L. R. 6 Q. B. 213 ; Re Marsh and EaH OranvUle, 24 Ch. D. 11 ; 
Be Cox amd Neve's Contract, (1891) 2 Ch. 109. 

Bequisitions, Objections, and Inquiries.— The purchaser is 
precluded by the second clause of this sub-section not only from 
making requisitions or inquiries, which are addressed to the 
vendor, but also from making any objection to the prior title. 

The question whether a purchaser is precluded by this condition 
from taking an objection to the prior title which he discovers 
aliunde, is not free from difficulty. The sub-section is to be 
construed in precisely the same way as if the ipsissima verba 
had been inserted among the conditions of sale. Many cases 
have been decided upon the construction of conditions more or 
less closely resembling that which is now under discussion, and 
they will be found to fall into two classes, namely — (1) Cases in 
which the purchaser was precluded from making inquiries or 
requisitions as to part of the title ; (2) Cases in which he was 
precluded, not only from making such inquiries or requisitions, 
but also from raising objections discovered aliunde. Thus, as 
examples of the first class, where the condition provides that 
**the vendors shall not be obliged to produce the title" 
(Shepherd v. Keatley, 1 Cr. M. & R. 117 ; Sellick v. Trevor, 11 
M. & W. 722) ; or that *'the purchaser shall not require proof 
or production of the title " (Darlington v. Hamilton, Kay 550) ; 
or that **no requisition or inquiry shall be made" (Wadddl v. 
Wolfe, L. R. 9 Q. B. 616), — it was held that a purchaser was at 
liberty to take objections to the title which he discovered 
aliunde. On the other hand, in Spratt v. Jeffrey (10 B. & C. 
249), and Freme v. Wright (4 Mad. 364), the purchaser was 
held bound, on the construction of the contract, to accept the 
title without inquiry or objection. And in like manner where 
the words were — ** the lessor's title will not be shown and shall 
not be inquired into " (Hume v. Bentley, 6 De G. & S. 520), 
it was held that inquiries, not only of the vendor, but of all 
persons, were prohibited. So also when "the prior title shall 
not be required, investigated, or objected to " : Re Natioruil 
Provincial Bank of England and Marsh, (1895) 1 Ch. 190 ; Re 
Scott and Alvarez- s Contract, (1895) 2 Ch. 603. To which of these 
classes does the statutory condition belong? The words **nor 
shall he . . . make . . . any objection to the title prior to that 
time, " seem to express as clearly as possible that the purchaser 
must not go behind the root of title. It is true that the 
investigation of the prior title is not excluded, but this does 
not seem to diminish the stringency of the condition ; since, 
even if a flaw were discovered in such prior title, no objection 
could be taken in respect thereof. 
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notes to Befusal of Specific Performance. — Some confusion has 
Sect. 3. sometimes arisen from treating the refusal of specific performance 
' as a decision adverse to the plaintiff on the construction of the 

condition in question ; but *4t is necessary," as Lindley, L.J., 
has pointed out in Be Terry and Whitens Gontract, 32 
Ch. D. 14, 27, **not to confound the principles or rules by which 
contracts are interpreted with the principles or rules which 
guide the court in enforcing or declining to enforce specific 
performance " ; and see Be National Frovincial Bank of England 
and Ma/rsh, (1895) 1 Ch. 190 ; Be Scott and Alvarezes Contra^tj 
(1895) 2 Ch. 603. Thus, notwithstanding a clear stipulation of 
this nature, the court, in the exercise of the discretion which 
it possesses in such actions, will refuse to enforce the contract 
at the suit of the vendor — where the conditions are misleading 
(Harnett v. Baker, L. R. 20 Eq. 50 ; Be Banister, 12 Ch. D. 
131), or contain statements which are untrue (Nash v. Wooderson, 
33 W. R. 301 ; and see Else v. Else, L. R. 13 Eq. 196) ; where 
the title is bad (Warren v. Bicha/rdson, Young, 1); where it 
transpired that the parties contracted under a common mistake, 
part of the property belonging to the purchaser himself (Jones v. 
Clifford, 3 Ch. D. 779) ; or where the blot on the title was 
accidently disclosed by the vendor in the course of the pro- 
ceedings (Smith v. Bohinson, 13 Ch. D. 148). It is clear, also, 
that the condition does not apply where the root of title is itself 
defective, as in Phillips v. Valddeitgh, L, R. 4 Q. B. 159 ; Be 
Marsh and Earl Granville, 24 Ch. D. 11. 

The case of Nottingham Patent Brick and THe Go, v. 
Butter (15 Q. B. D. 261 ; 16 Q. B. D. 778), deserves attentive 
consideration with reference to the condition contained in this 
sub-section. By one of. the conditions of sale in that case it 
was provided that the title should commence with a certain 
indenture dated 20th May, 1868 ; and, the sale having taken 
place in 1882, the statutory conditions were incorporated in 
the contract. Pending completion the purchaser discovered 
aliunde that on a sale in 1866 (and therefore before the time 
fixed for the commencement of the title) the property had been 
conveyed to a previous owner subject to certain restrictive 
covenants. Although the title actually produced gave no notice 
of these restrictions, the court found, as the result of the 
evidence, that the vendor knew of their existence, and that 
the purchasers would have been bound thereby if they had 
completed their contract. Here, therefore, was a blot on the 
title discovered aliunde, and although Mr. Justice Wills (15 
Q. B. D. 271) allowed the objection, and treated the case as 
governed by Wadddl v. Wolfe (ubi supra), yet the Court of 
Appeal, in af&rming his decision, did so expressly on the ground 
that the Vendor knew of the defect, and therefore that it 
would be inequitable to enforce specific performance. *'It is 
impossible," said Lord Esheb (16 Q. B. D. 786), "for a vendor, 
knowing of a defect in his title, either by himself or his agent 
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to put forward conditions of sale which are to force upon a Notes t» 
purchaser a bad title of which he knew, but which he did not S^ct. 8. 
disclose." ' 

Matters to be assmned.— The words ^'unless the contrary 
appears" qualify the third part of sub-s. (3) as to what the 
purchaser is bound to assume with reference to the prior title, 
so as to permit him to show *Hhe contrary" either from the 
abstract itself, or from inquiry aliunde. If, however, the 
previous part of the sub-section prevents him from making any 
objection to the prior title, it does not seem material what he is 
bound to assume. 

Commencement of the Title. — The time '* prescribed by law 
for the commencement of the title " was altered by the Vendor 
and Purchaser Act, .1874, s. 1, from sixty to forty years beforo 
the date of the contract, post, p. 272. It is presumed that when 
a will which has no operation until the death of the testator 
is the root of title, that period, and not the date of the will, 
ifi the time referred to as the *^ commencement of the title." 
A will dated before the commencement of the title might also 
be a link in the chain of the subsequent title ; which seems to 
show that only at the death of the testator can his will be said 
to be in existence as a document of title. 

(o) Sale of Leasehold Interests.— The statutory conditions 
implied by sub-ss. (4) and (5) on the sale of leasehold interests 
shift the onus prcbcmdi from the vendor to the purchaser, 

1) as to the lease or underlease having been duly granted, and 

2) as to the performance of the covenants. They may be 
regarded as supplementing the provisions {ante, p. 9) with 
reference to the lessor's title, so that a lessee or underlessee in 
possession of the last receipt for rent is now on an open contract 
primd facie entitled to a valid and subsisting term. For 
example, the vendor is not obliged to furnish any evidence that 
a lease under a power was conformable thereto, or that a copy* 
hold lease was in accordance with the custom, or granted with 
the licence of the lord. See Hanhury v. Lichfield, 2 My. & K. 
629. 

Peppercorn Bent. — It has been decided, on the construction 
of the fourth sub>section, that it does not apply to the case of a 
peppercorn rent ; nor, it seems, does the statute apply to any 
case where a rent in kind is reserved : Re Moody and Yates* 
Contract, 30 Ch. D. 344. 

Beceipt. — ^It has also been decided, in a case of Re Higgins 
and PercivcH (69 L. T. 213), on the construction of the fifth 
sub-section, that the receipt must be that of the immediate 
lessor, and that the vendor of an underlease who had, under a 
threat of distress, paid his rent to the superior lessor, and taken 
a receipt from him, did not satisfy this sub-section by the 
production of such receipt. 
. It will be observed that these conditions are not identical with 
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« 
Kotos to those commonly employed (see 1 Dav. Cony. 624, 694, 4th ed.) ; 
Beet. 8. since the words " unless the contrary appears " leave it open to 
 " the purchaser to show aliunde that the lease was not duly 

•granted, or that the covenants have not been performed. 

Gontinuing Breach. — Even where it is stipulated that the 
last receipt for rent shall be accepted as conclusive evidence 
that the covenants in the lease have been duly performed, or 
•that any breaches of them have been waived, up to the time 
■of completion, a court of equity may in the exercise of its 
discretionary jurisdiction decline to enforce specific performance 
of the contract if a continuing breach renders the purchaser 
liable to eviction immediately after completion : Lawrie v. Lees^ 
14 Ch. D. 249 ; 7 A. C. 19. 

How far a Waiver. — If the purchaser shows that a covenant 
has been broken, even prior to the receipt of rent, he does 
not appear to be bound by these conditions to assume that the 
lessor's receipt amounted to a waiver. In order that the lessor's 
rights may be barred, not only must the rent accrue after the 
forfeiture {Doe v. Rees^ 4 Bing. N. C. 384 ; Doe v. Fritchard, 
5 B. & Ad. 765), but the breach must be known at the time 
to the lessor {Oroft v. Lumleyf 6 H. L. Cas. 672). A mere 
protest, however, on the part of the landlord that the rent 
is received without preiudice will not prevent the receipt from 
operating as a waiver (Da/oenport v. The Qtieen, 3 A. C. 116) ; 
and it may be as well to remind the reader that the " waiver'* 
here referred to is the waiver of the condition of re-entry, not 
of the personal remedy on the covenant. 

As to the evidence which the vendor must adduce when he is 
unable to obtain the lessor's receipt, see Ringer to Thompson^ 
61 L. J. Ch. 42. 

(p) Expenses of Production.— The condition in sub-s. (6), 
throws on the purchaser expenses which, in the case of an open 
contract, had formerly to be borne by the vendor ; and so 
stringent are its provisions that the purchaser is bound to pay 
for all the evidence which he may require, and even for all the 
information which he asks the vendor to procure for him. An 
opinion has been recently expressed by the judges of the Court 
of Appeal that the legislature has in this sub-section gone too 
far in imposing onerous conditions on the purchaser : Be StuaH 
and Olivant dh Seadon's Contract, (1896) 2 Ch. 328. 

Abstract. — This sub-section relates only to the incidence 
of certain expenses relating to the verification of the abstract of 
title, and does not alter the well-established rule that a vendor 
is bound to furnish at his own expense a complete abstract of 
his title for the period fixed by statute, or by the agreement of 
the parties : Be Stuart and Olivant and Seadon^s Contract^ (1896) 
2 Ch. 328. The word "abstract" is used in the sub-section in 
two senses. The '^abstract of title" is one thing, and the 
* * abstract of deeds " is another. The latter refers to an abstract 
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supplied for the verification or elucidation of the abstract of Notes to 
title. It has been decided that a vendor, in the absence of any Sect 8.. 

stipulation to the contrary, must bear the expense of abstracting 

nny docuiAent forming part of the title, although such document 
is not in his possession : Be Johnson and Tustin, 30 Ch. D. 42 ; 
Re Moody and Yates, ibid. 344. Where the deed forming the 
root of title was not in the vendor's possession, and he did not 
know where it was to .be found, it was held by the Court of 
Appeal that the purchaser could not require the vendor to 
furnish him with *^ information" as to its whereabouts except 
at his own expense : Be- Stuart and Olivant and Seadon^s Contract, 
(1896) 2 Ch. 328. This sub-section, it will be observed, deals 
with dociunents "not in the vendor's possession ; " and if the 
title deeds are in the hands of a mortgagee Owho is now bound 
to produce them to the vendor, s. 16, post), the purchaser is • 
bound to pay the expenses of their production : Be WUlett and 
Argenti, 60 L. T. 735. The practice which prevails in Ireland 
of furnishing copies of the abstracted documents in the vendor's 
possession is not affected by this enactment : Be Furlong and 
Sheehan, 23 L. R. Ir. 407. 

Place of ProductioiL — The vendor is bound to produce his 
.documents either in London, or at his residence : Sugden, 
Y. & P. 429, 14th ed. If he produces them elsewhere, 
he has been held bound to pay the costs occasioned thereby 
{Hughes v. Wyn/ne, 8 Sim. 85) ; but the rule is altered by this 
sub-section, so far as regards documents not in the possession 
of the vendor. 

{q) Saving Clause. — The meaning of this saving clause seems 
to be, that the mere fact of a term being added to the contract 
of the parties by statute, shall not thereby fetter the discretion 
of the court, so as to compel it to decree specific performance, 
where it would not do so if the identical words were used in 
the contract itself. 

Misleading Conditions. — It has been held in Be Banister (12 
Ch. D. 131), that a condition is misleading if it requires the 
purchaser to assume what the vendor knows to be false, or 
states that the title is not accurately known, when in fact 
it is known to the vendor ; and specific performance will in 
such a case be refused. It is to be noticed that sub-s. (3), 
(4), and ( 5) may, in this sense, become misleading conditions, 
if the vendor, knowing that the facts are false which the 
purchaser is thereby bound to assume, tacitly adopts them 
without qualification. In this case sub-s. (11) would apply, and 
the court would decline to decree specific performance. See 
Be Marsh and Earl QranvUle, 24 Ch. D. 11 ; Nottingham Patent 
Brick and TUe Co. v. Butler, 16 Q. B. D. 778. 

4. — (1.) Where at the death of any person there completion 
is subsisting a contract enforceable against his heir after death. 
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Sect. 4^ or devisee, for the sale of the fee simple or other 
"* freehold interest, descendible to his heirs general, 

in any land, his personal representatives fehall, by 
virtue of this Act, have power to convey the land 
for all the estate and interest vested in him at 
his death, in any manner proper for giving effect 
to the contract. 

(2.) A conveyance made mider this section shall 
not affect the beneficial rights of any person 
claiming under any testamentaxy disposition or as 
heir or next of kin of a testator or intestate. 

(3.) This section applies only in cases of death 
after the commencement of this Act. 

Personal Bepresentatives empowered to Convey.— This 

section supplies convenient machinery for the completion of a 
contract of sale where the vendor of lands has died before, 
executing the conveyance. It substitutes the personal represen- 
tatives, who are always easily ascertainable and competent to 
convey, for the heir or devisee, who may be under disability, 
out of the jurisdiction, or difficult to discover. 
. Power not Trust. — It must be observed, however, that the 
personal representatives acting under this section convey the 
estate, not in pursuance of a trust devolving upon them, but by 
virtue of a statutory power, which only arises if there is a 
I j contract enforceable against the heir or devisee. This is often a 
I question very difficult to determine, and, except in clear cases, 
* the purchaser should insist on the heir or devisee joining in. 
, . the conveyance as before the act. The vendor does not seem to- 
be a trustee within the meaning of s. 30, pod, and therefore 
the legal estate in the -property, until devested by the exercise 
of the statutory power, devolves on the heir or devisee, as the 
case may be. There is, indeed, abundant authority for the 
proposition that as [soon as the contract has been signed the 
vendor becomes a trustee of the estate for the purchaser. See 
Wall V. Bright, 1 Jac. & W. 508 ; Boae v. Watson, 10 H. L. C. 
673 ; Shaw v. Foster, L. R. 5 H. L. 321 ; Lysaght v. Edwards, 
2 Ch. B. 499. But his position is not that of* a bare trustee, as 
he retains, until the payment of the purchase-money, important 
beneficial rights over the property. He occupies, in fact — as 
pointed out by Jessel, M.E.., in the case last cited — a position 
intermediate between a trustee and a mortgagee. See also 
B/ayTier v. Fresbon, 18 Ch. D. 1, 13. It is also well settled that 
until the purchase-money has been paid, or until the contract 
has been established by the decree of the court,' a vendor is not a 
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trustee within the meaning of the Trustee Act, 1S50. See Notes to 
Be Carpenter, Kay, 418 ; Me Cuming^ L. R. 5 Ch. 72 ; Re ^^^ *• 

Colling, 32 Ch. D. 333. In the case last cited. Cotton, L.J., 

says — *' When a contract for sale has not been completed in the 
lifetime of the vendor, can he at his death be considered a 
trustee ? To hold that he can would be a dangerous departure 
from the rules on which the court has been in the hiabit of 
acting." 

Gonstmctive Conversion. — Where a valid contract has been 
entered into, and the vendor dies before completion, the estate 
is considered as converted into personalty from the date fixed 
for the completion of the purchase, and the purchase-money is 
regarded as forming part of the personal estate of the vendor : 
Lumsden v. Fraser, 12 Sim. 263. A *Walid contract" has 
for this purpose been defined by Jessel, M.R., as '^a contract 
sufficient in form and substance so that there is no ground 
whatever for setting it aside as between the vendor and the 
purchaser — a contract binding on both parties." See Lysaght v. 
Edwards, 2 Ch. D. at p. 507. 

As this section applies when the contract is binding on the 
vendor, whether the purchaser is bound or not, cases may arise 
in which this statutory power can be exercised, although 
possibly there may be no constructive conversion as between the 
real and personal representatives of the vendor. Thus, where 
the contract is signed by the deceased vendor and not by the 
purchaser; where the title is defective and the defect has not 
been waived in the lifetime of the vendor; where, on the 
ground of fraud, misrepresentation, or for any other reason, the 
purchaser has a right to rescind the contract, — there is no valid 
contract within the meaning of the foregoing definition. 
Whether if the purchaser elects after the death of the vendor 
to proceed with the contract and to waive the defect in title, or 
his right of rescission, there is a conversion, 'is a question which 
cannot be said to be definitively settled. The remarks of 
Jessel, M.R., in his judgment in Lyaaght v. Edwards (vhi 
supra), indicate that his opinion was against there being any 
conversion in such a case ; but there does not seem to be any 
actual decision on the point. The second sub-section has, no 
doubt, been inserted with the object of leaving this question 
open as between the parties claiming the purchase-money. If a 
"valid contract" cannot be carried out because the purchaser 
is unable to pay the purchase-money, it is clear that the 
property is construQtively converted, and forms part of the 
personal estate of the vendor (Lysaght v. Edtoa/rds, 2 Ch. D. at 
p. 506) ; but in such a case the personal representatives gf 
the vendor have no power of sale under this flection, as they can 
only convey the land so as to give effect to the particular 
contract subsisting at the death of the vendor. 
' Option of Pnrcliase. — When a lessee has an option of 
purchase, which he exercises, after the death of the lessor, the 

c. & B. c 
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Notes to property is considered as converted into personalty as between 
Soct. 4. the real and personal representatives of the lessor {La/wes v. 

Bennett, 1 Cox, 167 ; Towrdey v. BedweU, 14 Ves. 591 ; 

GoUingwood v. Bow, 26 L. J. Ch. 649) ; whether the lessor 
dies testate or intestate (Be Isaacs, (1894) 3 Ch. 506) ; but there 
is in such case no conversion until the actual exercise of the 
option as l^etween the vendor and the purchaser (Edwa/rds 
V. West, 7 Ch. D. 858); and accordingly this section would 
not enable the personal representatives to carry out the contract. 
The testator may by his will manifest an intention to give the 
proceeds of sale, in the event of the option being exercised, to 
the specific devisee of the land : Emuss v. Smith, 2 De G. & 
S. 722 ; Be Pyle, (1895) 1 Ch. 724. 

In an action for specific performance of the contract the heir 
or devisee would still be a necessary party, since he might be 
able to show that the contract was not one which was '* enforce- 
able against the heir or devisee." Where the legal estate 
was outstanding in a trustee (Bcberts v. Ma/rchomt, 1 Hare, 
547 ; 1 Ph. 370), or in a mortgagee (Hoddd v. Pugh, 33 Beav. 
489), the heir-at-law was held to be a necessary party to such a 
suit. 

Discharge of Incumbrances on Sale. 

Provision by 5, — (1.) "Where land subject to any incumbrance, 
incam- whether immediately payable or not, is sold by the 
8^6 freed court, or out of court, the court may, if it thinks fit, 

tnerefroni. 

on the application of any party to the sale, direct or 
allow payment into court, in case of an annual sum 
charged on the land, or of a capital sum charged on a 
determinable interest in the land, of such amount as, 
when invested in Gk)vemment securities, the court 
considers will be sufficient, by means of the dividends 
thereof, to keep down or otherwise provide for that 
charge, and in any other case of capital money 
charged on the land, of the amount sufficient to 
meet the incumbrance and any interest due thereon ; 
but in either case there shall also be paid into court 
such additional amount as the court considers will 
be sufficient to meet the contingency of further costs, 
expenses, and interest, and any other contingency, 
except depreciation of investments, not exceeding 
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one tenth part of the original amount to be paid in 8«ci 5, 

unless the court for special reason thinks fit to 11 

require a larger additional amount. 

(2.) Thereupon, the court may, if it thinks fit, ^^ -»vr6.£^ 
and either after or without any notice to the incum- ^^^^'^^^J^^^^ 
brancer, as the court thinks fit, declare the loJ^d ^^.rt^tjZ^^^ 
to be freed from the incumbrance, and make any c^rxj^ 
order for conveyance, or vesting order, proper for ^'"^^v/^, /, 
giving effect to the sale, and give directions for the 
retention and investment of the money in court (r). 

(3.) After notice served on the persons interested in 
or entitled ^to the money or fund in court, the court 
may direct payment or transfer thereof to the 
persons entitled to receive or give a discharge for 
the same, and generally may give directions respecting 
the application or distribution of the capital or 
income thereof. 

(4.) This section applies to sales not completed 
at the commencement of this Act, and to sales 
thereafter made. 

Discharge of Inciunbrances. — ^The power here conferred on 
the court as to the discharge of incumbrances (comprehensively 
defined in s. 2 (vii.) ) is discretionary, and will not be exercised 
in cases where the result would be to inflict hardship upon the 
vendor, or to impose terms upon him which he never con- 
templated : Dickin v. Dickin, 30 W. R. 887 ; BeO,N. Bail. Co. 
and Sanderson, 25 Ch. D. 788. 

In MUford Haven RaUvxiAf and Estate Co. v. Movoatt (28 
Oh. D. 402), where there was a dispute between the vendors 
and their mortgagees as to the validity of the mortgage, and the 
amount due thereon, an order was made on the application of 
the purchaser, all parties being before the court, that on payment 
into court of the amount claimed with 10 per cent, in excess, the 
property should vest in the purchaser for all the estate of 
the vendors and the mortgagees. 

GonstmctioiL — The court has jurisdiction on an originating 
summons under this section to decide a question of construction, 
on which the amount to be paid into court depends. i2e 
Freme's C<mtract (1895), 2 Ch. 778. 

Practice.— ITie court will not, on the further consideration of 
an administration action (Patching v. BvUy 30 W. R. 244), or 

c2 
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Notes to on a sale in a partition action {Dickin v. IHckin, 30 W. R. 887), 
Sect 6. make an immediate order declaring the land to be freed from 

the incumbrance, but will leave the parties to apply in chambers 

for an order under the section. Where, however, the whole 
purchase-money was paid into court and largely exceeded the 
amount of the charges, the Irish Court made an order freeing 
the land, and appointed a person to convey to the purchaser : 
Archdale v. Anderson, 21 L. R. Ir. 527. 

The application must, in all cases, be made by summons, s. 69 
(3) ; in case of sales by the court, by an ordinary summons 
in the pending cause or matter, and in other cases by an origin- 
ating summons. See Dan. Ch. Forms, 572, 796. 

As to service of the summons see s. 69 (4), (5), (6), post. 

The court has power under sub-s. (2) of this section to make 
the order in the absence of the incumbrancer, and in the case 
of an annual sum charged on the land, and of a capital sum 
charged on a determinable interest in the land it would seem 
to be in general unnecessary to bring the incumbrancer before 
the court, as the income derived from government securities 
is not liable to fluctuation ; but where money is paid into court 
to answer any other capital sum, the possible depreciation 
of securities might prejudicially affect the incumbrancer, who 
ought, therefore, to have an opportunity of resisting the 
application. 

Where money is paid into court to provide for **an annual 
sum charged on the land," e.gr., a jointure rent-charge, or **a 
capital sum charged on a determinable interest in the land," 
e.g., a mortgage by a tenant for life, it is only the dividends of 
the fund which are allocated to provide for the charge ; and the 
order should inake the surplus dividends from time to time 
payable to the vendor. In the further case, however, mentioned 
in this section of capital money charged on the lands not on a 
determinable interest therein, the fund in court has to answer 
both capital and future interest, and during the period of 
suspense the dividends ought to be accumulated and added to 
capital. See MUford Haven BaUvxiy and Estate Go. v. Mowatt, 
28 Ch. D. 402, 408. 

Cases to wluch the Section applies. — Leaseholds are 
included in the expression "land." See MUford Haven BaUway 
and Estate Go. v. Mowatt, 28 Ch. D. 402. The section applies 
not only to sales out of court by the owner in the ordinary way, 
but also to sales by the court under its statutory juriscfiction, 
or in the administration of an estate, and it has been said that 
the word "direct ".as used in this section applies to sales 
by the court, and "allow" refers to sales out of court. 
See Be 0. N. Bail. Go. and Sanderson, 25 Ch. D. 788. It is 
submitted that the machinery of this section is not available in 
the case of a sale by a tenant for life under the Settled Land 
Acts; as the "additional amount" which has to be paid into 
court under this section would be capital, money arising under 
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the Settled Land Act, and there does not seem to he any Notes to 
power to order capital money to he paid into court except *4n S«ct. 6. 

order to its heing invested or applied " under the provisions of 

that Act. See the Settled Land Act, 1882, s. 22. A mortgagor 
selling under his statutory power may, it seems, make use of this 
section with respect to prior incumbrances. See s. 21 (3) 
post. A charge on the land, and a charge on a determinable 
interest in the land, are distinguished in this section. This 
distinction is in accordance with the definition of "land" in . 
s. 2 (i.), which does not include an estate or interest in land. 
It would seem, therefore, that the cases of a capital sum charged 
on a reversionary interest in land, and of an annual sum charged 
on a determinable interest, are not provided for ; and that in 
such cases the powers here conferred cannot be employed. 

Annual and Capital Charges. — To provide for an annual 
sum charged on the land, all that is requisite is to fix such an 
amount as will, by the dividends on such sum when invested, 
produce the annuity; but in the case of a capital sum the 
possible depreciation of investments exposes the incumbrancer 
to the risk of loss. It is impossible at the date of the order to 
say what may be the price of Government securities after the 
lapse of a few years ; and, therefore, "the amount sufficient to 
meet the incumbrance" — ^adopting the language of the Act — 
when it consists of a capital sum payable in futuro, cannot be 
ascertained with any degree of certainty. An additional ten per 
cent, (more or less according to the judgment of the court 
in particular instances) is, in all cases, to be deposited to 
meet all contingencies, except — and the exception is of cardinal 
importance — depreciation of investments. The special exclusion 
of loss from depreciation of investments from this guarantee 
fund seems to indicate that the investment, when once made, 
is to be at the risk of the incumbrancer. 

(r) Bights of Incumbrancers. — The purchase cannot, of 
course, be completed until the final order contemplated by sub- 
section (2) has been made, and the land has been declared 
free from the incumbrance. On a sale free from incumbrances, 
it is for the vendor to clear the estate, and a practical 
difficulty may sometimes arise in the application of this section, 
if the purchaser declines before completion to pay into court 
a sufficient part of his purchase-money to provide for the 
incumbrance. 

It would seem that the money will have to be retained in 
court, in the case of a capital sum payable at a future time, 
until such time arrives ; in the case of a capital sum charged on 
a determinable interest, until the determination of such 
interest ; and in the case of a perpetual rent-charge, for all 
time. The provisions of s. 45, post, as to redemption, will not 
apply after the land has been sold and the money paid into 
court. 
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General Words, 

Sect 6, 6. — (1.) A conveyance of land shall be deemed to 

gn tHi. (1 ). include and shall by virtue of this Act operate to 

General convey, with the land, all buildings, erections, 

ocSro^ces fixtures, commons, hedges, ditches, fences, ways, 

SriSngs, * waters, watercourses, Uberties, privileges, easements, 

or manor, j^gj^^g^ Qjud advantages whatsoever, appertaining or 

reputed to appertain to the land, or any part thereof, 

or at the time of conveyance demised, occupied, or 

enjoyed with, or reputed or known as part or parcel 

of or appurtenant to the land or any part thereof. 

(2.) A conveyance of land, having houses or other 
buildings thereon, shall be deemed to include, and 
shall by virtue of this Act operate to convey, with 
the land, houses, or other buildings, all outhouses, 
erections, fixtures, cellars, areas, courts, courtyards, 
cisterns, sewers, gutters, drains, ways, passages, 
lights, watercourses, Hberties, privileges, easements, 
rights, and advantages whatsoever, appertaining or 
reputed to appertain to the land, houses, or other 
buildings conveyed, or any of them, or any part 
thereof, or at the time of conveyance demised, 
occupied, or enjoyed with, or reputed or known as 
part or parcel of or appurtenant to, the land, 
houses, or other buildings conveyed, or any of 
them, or any part thereof (s), 

(3.) A conveyance of a manor shall be deemed to 
include, and shall by virtue of this Act operate to 
convey, with the manor, all pastures, feedings, 
wastes, warrens, commons, mines, minerals, quarries, 
furzes, trees, woods, underwoods, coppices, and the 
ground and soil thereof, fishings, fisheries, fowlings, 
courts leet, courts baron, and other courts, view of 
frankpledge and all that to view of frankpledge doth 
belong, mills, mulctures, customs, tolls, duties, reliefs, 
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heriots, fines, stuns of money, amerciaraents, waifs, Sect e, 
estrays, chief-rents, quit-rents, rents-charge, rents- '^ 
seek, rents of assize, fee farm rents, services, 
royalties, jurisdictions, franchises, Hberties, privileges, 
easements, profits, advantages, rights, emoluments, 
and hereditaments whatsoever, to the manor apper- 
taining or reputed to appertain, or at the time of 
conveyance demised, occupied, or enjoyed with the 
same, or reputed or known as part, parcel, or 
member thereof {t). 

(4.) This section applies only if and as far as a 
contrary intention is not expressed in the con- 
veyance, and shall have eflfect subject to the terms 
of the conveyance and to the provisions therein 
contained (u), 

(5.) This section shaU not be construed as giving 
to any person a better title to any property, right, or 
thing in this section mentioned than the title which 
the conveyance gives to him to the land or manor 
expressed to be conveyed, or as convejdng to him any 
property, right, or thing in this section mentioned, 
further or otherwise than as the same could have 
been conveyed to him by the conveying parties (v), 

(6.) This section appUes only to conveyances made 
after the commencement of this Act. 

The "general words" set forth in these sub-sections are to 
be read into the conveyances to which they are respectively 
applicable, and may — except in very special drcuilastances — be 
accepted by the conveyancer as sufficient for his purpose ; but 
"neither party to a contract is entitled to have these general, 
words included in the conveyance unless they are justified by 
the contract, and appropriate to the proved circumstances of 
the case." Per Chitty, J. Be Peck and the* School Board far 
Lcmdcm, (1893) 2 Ch. 316. 

Disposition by the Owner of Two Tenements.— The actual 

operation of these general words is of a limited character, and 
seems to be confined to cases of * * disposition by the owner of two 
tenements." When two tenements belong to the same person 
there cannot be, as between the two tenements, easements 
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Notes to properly so called ; but there may be such an user of one of 
Sect. 6. the tenements for the benefit of the other as would constitute 

an easement if they were occupied by different persons. The 

only importance of general words seems to be with reference 
to the conveyance of these quasi-easements on a severance of 
the heritage ; and this importance is considerably diminished by 
the extent to which the doctrine of ** implied grant" has been 
carried in modem times. It is clear that even without "general 
words" rights and easements legally appurtenant will, in all 
cases, pass with the property ; and in the case of a disposition 
by the owner of two tenements there will similarly pass — 
(1) Ways of necessity ; and (2) Apparent and continuous 
easements which are necessary for the use of the property : 
Watts V. Kelson, L. R. 6 Ch. 166 ; Wheddon v. Burrows, 12 
Ch. D. 31. It has, moreover, been decided that, although a 
right of way is not in general an apparent and continuous 
easement, yet a formed road is considered evidence of such an 
easement, and may pass "by implied grant without any large 
general words, or indeed without any general words at all " : 
nrown v. Alabaster, 37 Ch. D. 490, 507. There is also a 
tendency displayed in the cases to treat "highly convenient" 
as equivalent to "necessary" for the purposes of the above 
rule as to the implied grant of easements. Thus, it has been 
stated that, "the rule about rights of way which arise from 
implication is simply this, that on a severance of two properties, 
anything like a right of way, or any other easement which is 
used, and which is reasonably necessary for the comfortable use 
of the part granted, is intended to be granted too " : per 
BowEN, L.J., Bayleyy. G. W. Bail. Co., 26 Ch. D. 434, 452. 
See also Thomas v. Owen, 20 Q. B. D. 225. 

Easements. — Easements or quasi-easements which are not 
apparent and continuous, or which, though not necessary, yet 
are convenient to be enjoyed with the property, may pass by 
force of the general words which occur in these sub-sections, 
" ways, etc., occupied or enjoyed with " the premises : Polden v. 
Bastard, L. R. 1 Q. B. 156 ; Kay v. Oxley, L. R. 10 Q. B. 360 ; 
Bayley v. G. W. Bail. Co., 26 Ch. D. 434. The construction of 
the grant is the same whether the right of way was only de facto 
used and enjoyed, or existed as an easement before the unity of 
possession. In the one case it would be created by a grant de 
Tuyvo, in the other it would be merely revived : Watts v. Kelson, 
L. R. 6 Ch. 166 ; Kay v. Oxley, L. R. 10 Q. B. 360 ; Ba/rkshire 
V. Gruhb, 18 Ch. D. 616, overruling on this point Thompson v. 
WateHoWj L. R. 6 Eq. 36 ; Langley v. Hammond, L. R. 3 Ex. 161. 

These general wordfi are not confined to easements, and the 
word "yards" used as a general word has been held to enlarge 
the parcels and pass the fee simple in a piece of ground not 
described in the earlier part of the deed : Willis v. Watney, 30 
W. R. 424. 

"Mines and minerals" occur in sub-s. (3) among the general 



SALES AND OTHER TRANSACTIONS. 25 

words applicable to a manor, but find no place in the other sub- Notes to 
sections. Mines and minerals, however, would pass without Sect. 6. 

express mention by a conveyance of freehold land ; except when 

the conveyance is made to a railway company under 8 Vict. 
c. 20, s. 77. 

It will be observed that the words "or heretofore" do not 
occur in these sub-sections before the words " demised, occupied, 
or enjoyed," but that the operation of the words is expressly 
confined to the time of the conveyance. The omission of these 
words **or heretofore" was considered significant in HaM v. 
Byron (4 Ch. D. 667, 672), while on the other hand they were 
rejected in Roe v. Siddons (22 Q. B. D. 224) ; and notwith- 
standing their presence it was held that no right to use a private 
road which had formerly existed, but which had been fenced 
off from the rest of the property, passed by the general words. 

(s) Fixtures. — Although the word '* fixtures" occurs 
among these general words, and is incorporated in the con- 
veyance of the land and buildings, yet that will not affect the 
construction of the deed, or cause it to operate as an assignment 
of the fixtures as chattels separately from the freehold so as to 
make the conveyance a bill of sale : Re Yates, 38 Ch. D. 112, 
121. The result would seem to be different if the conveyance 
expressly mentions **fixtures:" Small v. National Provincial 
Bank of England, (1894) 1 Ch. 686. See, however, Re Brooke, 
(1894) 3 Ch. 600. 

Lights. — "Lights" also occurs in sub-section (2), and 
enlarges the operation of the grant in the case of new windows 
(Beddington v. Atlee, 35 Ch. D. 317, 331) ; but the meaning of 
the expression 'will be confined to light which has been enjoyed 
under circumstances which would lead to an expectation that 
the enjoyment of that light would be continued, and that it 
would not be simply precarious : Birmingha/m dhc. Ba/nking 
Co. V. Rossy 38 Ch. D. 296, 307. 

(t) Manor. — As to the effect of general words in the conveyance 
of a manor, see Att.-Gen, v. Ewdme Hospital, 17 Beav. 366. 

{u) Intention to Exclude. — An intention to exclude the 
application of this section must be expressed in the conveyance, 
and the right to exclude it depends on the contract of the parties, 
and the nature of the property : Re Feck and the School Board 
for London, (1893) 2 Ch. 315. The use of a more limited form 
will not by implication prevent the statutory words from being 
also read as if inserted in the deed. It has, however, been 
suggested, though not decided, that the mention of appurte- 
nances thereto belonging in such a form as to show that only 
appurtenances strictly so called would pass may be a sufficient 
expression of a contrary intention within the meaning of this 
sub-section : Beddington v. Atlee, 36 Ch. D. 317, 331. 

(v) Saving Clause.— This saving clause prevents the statutory 
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NotM to ''general words" from being construed dijSerently from exactly 
S^ct. 6. similar words expressed in a conveyance. It adopts the genered 

•■ rule of law as laid down by Mellish, L.J. , in the following terms : 

— ^" General words in a grant must be restricted to that which 
the granter had then power to grant, and will not extend to 
anything which he might subt^uently acquire": Booth v. 
Akock, L. E. 8 Ch. 663. 



OovenantB 
for title to 
be implied. 



On convey- 
ance for 
value, by 
beneficial 
owner. 



Bight to 
convey. 



Covenants for Title. 

7. — (1). In a conveyance there shall, in the several 
cases in this section mentioned, be deemed to be 
included, and there shall in those several cases, by 
virtue of this Act, be impKed a covenant to the 
effect in this section stated, by the person or by 
each person who conveys, as far as regards the 
subject-matter, or share of subject-matter expressed 
to be conveyed by him, with the person, if one, to 
whom the conveyance is made, or vdth the persons 
jointly, if more than one, to whom the conveyance is 
made as joint tenants, or with each of the persons, if 
more than one, to whom the conveyance is made as 
tenants in common, that is to say : 

(A.) In a conveyance for valuable consideration, 
other than a mortgage, the following covenant by 
a person who conveys and is expressed to convey as 
beneficial owner (namely) : 

That, notwithstanding anything by the person who 
so conveys, or anyone through whom he derives 
title, otherwise than by purchase for value, made, 
done, executed, or omitted, or knowingly 
suffered, the person who so conveys has, with 
the concurrence of every other person, if any, 
convejdng by his direction, full power to convey 
the subject-matter expressed to be conveyed, 
subject as, if so expressed, and in the manner 
in which, it is expressed to be conveyed, and 
that, notwithstanding anything as aforesaid, that 
subject-matter shall remain to and be quietly 
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entered upon, received, and held, occupied. Sect. 7, 

enjoyed, and taken, by the person to whom the '*_ . 

conveyance is expressed to be made, and any ^0^^^^^ 
person deriving title under him, and the benefit 
thereof shall be received and taken acpordingly, 
without any lawful interruption or disturbance 
by the person who so conveys or any person 
conveying by his direction, or rightfully claiming 
or to claim by, jbhrough, under, or in trust for the ' 
person who so conveys, or any person conveying 
by his direction, or by, through, or under any 
one not being a person claiming in respect of an 
estate or interest subject whereto the conveyance 
is expressly made, through whom the person who 
so conveys derives title, otherwise than by 
purchase for value ; and that, freed and dis- fromtaram- 
charged from, or otherwise by the person who ^™°^®* 
so conveys sufficiently indemnified against, all 
such estates, incumbrances, claims, and demands 
other than those subject to which the con- 
veyance is expressly made, as either before or 
after the date of the conveyance have been or 
shall be made, occasioned, or suffered by that 
person or by any person conveying by his 
direction, or by any person rightfully claiming 
by, through, under, or in trust for the person 
who so conveys, or by, through, or under any 
person conveying by his direction, or by, through, 
or under any one through whom the person who 
so conveys derives title, otherwise than by 
purchase for value ; and further, that the person ^f*^^_ 

•^ ' f r assurance. 

who so conveys, and any person conveying by 
his direction, and every other person having or 
rightfully claiming any estate or interest in the 
subject-matter of conveyance, other than an estate 



28 CONVEYANCING AND LAW OF PROPEETY ACT, 1881. 

 

Sect. 7, or interest subject whereto the conveyance is 

■»^^)- expressly made, by, through, under, or in trust 

for the person who so conveys, or by, through, 
or under any person conveying by his direction, 
or by, through, or under any one through whom 
the person who so conveys derives title, otherwise 
than by purchase for value, will, from time to 
time and at all times after the date of the 
conveyance, on the request and at the cost of any 
person to whom the conveyance is expressed to 
be made, or of any person deriving title under 
him, execute and do all such lawful assurances 
and things for further or more perfectly assuring 
the subject-matter of the conveyance to the 
person to whom the conveyance is made, and 
to those deriving title under him, subject as, if 
so expressed, and in the manner in which the 
conveyance is expressed to be made, as by him 
or them or any of them shall be reasonably 
required : 

(in which covenant a purchase for value shall not 
be deemed to include a conveyance in consideration 
of marriage) : 

On convey- (B.) In a Conveyance of leasehold property for 
SSSehoids valuable consideration, other than a mortgage, the 
iSneflc^' ^ following further covenant by a person who conveys 



owner. 



lease. 



and is expressed to convey as beneficial owner 
(namely) : 
Validity of That, notwithstanding anything by the person 

who so conveys, or any one through whom he 
derives title otherwise than by purchase for 
value, made, done, executed or omitted, or 
knowingly suffered, the lease or grant creating 
the term or estate for which the land is con- 
veyed is, at the time of conveyance, a good, 
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valid, and eflfectual lease or grant of the Sect t, 

property conveyed, and is in full force, un- *™ 

forfeited, unsurrendered and in nowise become 
void or voidable, and that, notwithstanding 
anything as aforesaid, all the rents reserved by, 
and aU the covenants, conditions and agreements 
contained in, the lease or grant, and on the part 
of the tessee or grantee and the persons deriving 
title under him to be paid, observed and per- 
formed, have been paid, observed and performed 
up to the time of conveyance : 

(in which covenant a purchase for value shall not be 
deemed to include a conveyance in consideration of 
marriage) : 

(C.) In a conveyance by way of mortgage, the on mort- 
following covenant by a person who conveys and is ^la^ 
expressed to convey as beneficial owner (namely) : °^"^* 

That the person who so conveys, has, with theRifirhtto 

£ i-u '£ convey. 

concurrence of every other person, if any, 
convejring by his direction, full power to convey 
the subject-matter expressed to be conveyed by Quiet 

1 • r • i •£ T -I • XT enjoymenti 

him, subject as, if so expressed, and in the 
manner in which it is expressed to be conveyed ; 
and also that, if default is made in payment of 
the money intended to be secured by the con- 
veyance, or any interest thereon, or any part of 
that money or interest, contrary to any provision 
in the conveyance, it shall be lawful for the 
person to whom the conveyance is expressed to 
be made, and the persons deriving title under 
him, to enter into and upon, or receive, and 
thenceforth quietly hold, occupy, and enjoy or 
take and have, the subject-matter expressed to 
be conveyed, or any part thereof, without any 
lawful interruption or disturbance by the person 
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who SO conveys, or any person conveying by his 
direction, or any other person not being a person 
claiming in respect of an estate or interest 
subject whereto the conveyance is expressly 
made ; and that, freed and discharged from, 
or otherwise by the person who so conveys 
sufficiently indemnified against, all estates, 
incumbrances, claims, and demands whatever, 
other than those subject whereto the conveyance 
is expressly made ; and further, that the person 
who so conveys and every person conveying by 
his direction, and every person deriving title 
under any of them, and every other person having 
or rightfully claiming any estate or interest in 
the subject-matter of conveyance, or any part 
thereof, other than an estate or interest subject 
whereto the conveyance is expressly made, will 
from time to time and at all times, on the 
request of any person to whom the conveyance 
is expressed to be made, or of any person 
deriving title under him, but, as long as any 
right of redemption exists under the conveyance, 
at the cost of the person so conveying, or of 
those deriving title imder him, and afterwards at 
the cost of the person making the request, 
execute and do all such lawful assurances and 
things for further or more perfectly assuring the 
subject-matter of conveyance and every part 
thereof to the person to whom the conveyance is 
made, and to those deriving title under him, 
subject as, if so expressed, and in the manner in 
which the conveyance is expressed to be made, 
as by him or them or any of them shall be 
reasonably required : 
(D.) In a conveyance by way of mortgage of 
leasehold property, the following further covenant by 
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i 

a person who conveys and is expressed to convey as Sect 7, 

beneficial owner (namely) ; L 

That the lease or grant creating the term or estate ^^^^ 
for which the land is held, is, at the time of vaudityof 
conveyance, a good, valid, and effectual lease or 
grant of the land conveyed and is in full force, 
unforfeited, and unsurrendered, and in nowise 
become void or voidable, and that all the rents 
reserved by, and all the covenants, conditions, 
and agreements contained in, the lease or grant, 
and on the part of the lessee or grantee and the 
persons deriving title under him to be paid, 
observed, and performed, have been paid, 
observed, and performed up to the time of con- 
veyance ; and also that the person so conveying, ^^^^^^^ 
or the persons deriving title under him, will p^^^g^JJJ 
at all times, as long as any money remains on 
the security of the conveyance, pay, observe, and 
perform, or cause to be paid, observed, and 
performed all the rents reserved by, and all the 
covenants, conditions, and agreements contained 
in, the lease or grant, and on the part of the 
lessee or grantee and the persons deriving title 
under him to be paid, observed, and performed, 
and will keep the person to whom the con- 
veyance is made, and those deriving title under 
him, indemnified against all actions, proceedings, 
costs, charges, damages, claims and demands, if 
any, to be incurred or sustained by him or them 
by reason of the non-payment of such rent or the 
non-observance oi; non-performance of such cove- 
nants, conditions, and agreements, or any of them : 
(E.) In a conveyance by way of settlement, theonsettie- 

f oUowing covenant by a person who conveys and is ™^ 

expressed to convey as settlor (namely) : 

That the person so conveying, and every person 
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deriving title under him by deed or act or 
operation of law in his lifetime subsequent to 
that conveyance, or by testamentary disposition 
or devolution in law, on his death, will, from 
time to time, and at all times, after the date of 
that conveyance, at the request and cost of any 
person deriving title thereunder, execute and do 
all such lawful assurances and things for further 
or more perfectly assuring the subject-matter of 
the conveyance to the persons to whom the 
conveyance is made and those deriving title 
under them, subject as, if so expressed, and in 
the manner in which the conveyance is expressed 
to be made, as by them or any of them shall be 
reasonably required : 

(F.) In any conveyance, the following covenant 
by every person who conveys and is expressed to 
convey as trustee or mortgagee, or as personal 
representative of a deceased person, or as committee 
of a lunatic so found by inquisition, or under an 
order of the court, which covenant shall be deemed 
to extend to every such person's own acts only 
(namely) : 

That the person so conveying has not executed or 
done, or knowingly suffered, or been party 
or privy to, any deed or thing, whereby or by 
means whereof the subject-matter of the con- 
veyance, or any part thereof, is or may. be 
impeached, charged, affected, or incumbered 
in title, estate, or otherwise, or whereby or by 
means whereof the person who so conveys is in 
anywise hindered from conveying the subject- 
matter of the conveyance, or any part thereof, 
in the manner in which it is expressed to be 
conveyed. 
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(2.) Where in a conveyance it is expressed that ^^^l\, 

by direction of a person expressed to direct as bene- L * 

ficial owner another person conveys, then, within 
this section, the person giving the direction, 
whether he conveys and is expressed to convey as 
beneficial owner or not, shall be deemed to convey 
and to be expressed to convey as beneficial owner 
the subject-matter so conveyed by his direction; 
and a covenant on his part shall be impHed 
accordingly (x). 

(3.) Where a wife conveys and is expressed to 
convey as beneficial owner, and the husband also 
conveys and is expressed to convey as beneficial 
owner, then, within this section, the wife shall be 
deemed to convey and to be expressed to convey by 
direction of the husband, as beneficial owner ;. and, in 
addition to the covenant impHed on the part of the 
wife, there shall also be implied, first, a covenant on 
the part of the husband as the person giving that 
direction, and secondly, a covenant on the part of the 
husband in the same terms as the covenant implied 
on the part of the wife (y). 

(4.) Where in a conveyance a person conveying is 
not expressed to convey as beneficial owner, or as 
settlor, or as trustee, or as mortgagee, or as personal 
representative of a deceased person, or as committee 
of a lunatic so found by inquisition, or under an 
order of the court, or by direction of a person as 
beneficial owner, no covenant on the part of the 
person conveying shall be, by virtue of this section, 
implied in the conveyance (z). 

(6.) In this section a conveyance includes a deed 
conferring the right to admittance to copyhold or 
customary land, but does not include a demise by 
way of lease at a rent, or any customary assurance^ 

G. & B. D 
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Stect- 7, other than a deed, conferring the right to admittance 
*^__ to copyhold or customary land (a), 

(6.) The benefit of a covenant implied as aforesaid 
shall be annexed and incident to, and shall go with 
the estate or interest of the implied covenantee, and 
shall be capable of being enforced by every person in 
whom that estate or interest is, for the whole or any 
part thereof, from time to time vested (6). 

(7.) A covenant impUed as aforesaid may be varied 
or extended by deed, and, as so varied or extended, 
shall, as far as may be, operate in the hke manner, 
and with all the like incidents, effects and conse- 
quences, as if such variations or extensions were 
directed in this section to be implied (c). 

(8.) This section applies only to conveyances made 
after the commencement of this Act. 

Implied Covenants for Title.— In all ordinary cases the 
covenants implied under this section substantially carry out the 
previously existing practice, and they have accordingly been 
universally and without qualification adopted by the profession. 

It will be noticed that the method here adopted is to set forth 
in general terms the covenants that are applicable to each 
particular transaction, and provide that in the several cases a 
covenant to that effect shall be implied in the conveyance. The 
possibility of there being several conveying parties, or several 
parties to whom the conveyance is made, has also to be provided 
for ; and also the not uncommon cases of the covenanting parties 
being diflferent from those who actually convey. 

The first sub-section states the various covenants which may 
be implied in conveyances (defined sub-s. (5)) by virtue of the 
Act, namely, Form (A), applicable to a conveyance for value 
other than a mortgage, and (C) to a mortgage of any property 
by the beneficial owner; Forms (B) and (D), additional 
covenants to be implied in the conveyance and mortgage 
respectively of leaseholds ; Form (E), a limited covenant for 
further assurance available in the case of settlements ; and 
Form (F), the ordinary covenant against incumbrances by 
persons who convey in a fiduciary character. 

Operation of Covenants. — The words ** who conveys and is 
expressed to convey " which occur in the introductory parts of 
several forms, do not restrict the operation of the covenants to 
the estate or interest actually conveyed, which would render 
them practically nugatory ; and if a person purports to convey, 
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and is expressed to convey as ** beneficial owner," the covenants Nottefe^to 
will extend to the subject-matter expressed to be conveyed : Sect. 7. 
London and North Western Railway v. Bovlton, 63 L. T. 727, — ' — 
and see Be Ray, (1896) 1 Ch. 468, 475. The express covenants 
have been held to protect a purchaser from a defect which was 
apparent on the face of the conveyance, as, for example, where 
the title of the vendor depended on the construction of a recited 
instrument : Page v. Midland Rail, Co. , (1894) 1 Ch. 11 ; and there 
is no reason to doubt that the implied covenants would receive a 
similar interpretation. If, however, the vendor conveys only 
^'his estate and interest," which happens to be defeasible; the 
implied covenants are no protection in case of the estate or 
interest being defeated by the act of the vendor : Re Greenwood^ 
40 W. R. 367. 

David V. Sabin. — The operation of these implied covenants 
was elaborately discussed in the case of David v. Sdbin, (1893) 
1 Ch. 523, the facts of which, in brief outline, were as follows : 
Sdbin granted a lease of certain land to Baylis for 99 years. 
Baylis mortgaged the term by sub-demise, and subsequently, 
concealing the existence of the mortgage, for valuable considera- 
tion surrendered the term to Sabin. Then Sabin, "as beneficial 
owner," conveyed the land to Baylis, under whom the plaintiff 
Damd claimed by purchase. The latter having paid off the 
mortgage by sub-demise brought this action against Sdbin for 
breach of the implied covenants for title. It was held by the 
Court of Appeal (reversing the decision'of Bomeb, J.) that he 
was entitled to recover on the grounds (1) that the grant of the 
lease for 99 years was an act done by Sabin and constituted a 
breach of the implied covenant for right to convey ; (2) that the 
mortgage by sub-demise was an incumbrance made by a person 
rightfully claiming through Sdbin within the meaning of the 
implied covenants for quiet enjoyment, and freedom from 
incumbrances ; and (3) that although Sabin would have had a 
good answer to an action by Baylis, yet that David as a 
subsequent purchaser for value from him was unaffected by the 
personal equity which might have been asserted against his 
predecessor. It will be observed that in this case the surrender 
purported to merge the term, and the implied covenants of Sabin 
on the subsequent sale applied to the entire fee simple in 
possession. Had he kept the term alive he would not have been 
liable on the implied covenants to a subsequent purchaser to 
whom he conveyed the fee and assigned the term as separate 
items of property. 

Trustees for Sale. — In a conveyance by trustees under a power 
of sale with the consent of the tenant for life, the hitter, 
whether legally or equitably entitled, is bound to join in the 
conveyance, and enter into the covenants : In re London Bridge 
Acts, 13 Sim. 176 ; Earl Povlett v. Hood, L. R. 5 Eq. 115 ; Be 
Sawyer amd Baring*s Contract, 33 W. R. 26. Under this section 
the conveyance will be expressed to be made by the direction of 

d2 
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3loi68 to the tenant for life, and the usuatl covenants will then be implied 
Bwst, 7. on his part. 

Settled Land Act. — On a sale by the tenant for life under 

the Settled Land Act he conveys **as beneficial owner," thereby 
implying the statutory covenants ; but in these cases it is 
usual, where the covenants extend to the acts and defaults of 
his ancestors or predecessors, to restrict their operation, so far 
as regards the reversion or remainder, to the. acts and defaults 
of the tenant for life and those claiming under or in trust for 
him. Dart V. & P. 620, 6th ed. 

Form (A). — Form (A) applies only in the case of a 
conveyance for valuable consideration. Although it comprises 
all the usual covenants for title and further assurance, it is 
essentially one entire covenant, and the introductory words 
** notwithstanding anything by the person who so conveys, etc." 
qualify all the constituent parts of the clause. The acts and 
omissions covenanted against are reducible to four heads, viz., 
(1) those of the vendor himself ; (2) those of persons through 
whom he claims otherwise than by purchase for value ; (3) those 
of persons claiming through him ; and (4) those of persons- 
claiming in trust for him. Fer Lindley, L.J., in David v. 
Sabin, (1893) 1 Ch. 523, 531. 

Form (A) also extends to a marriage settlement, as the 
proviso at the end of the form relates only to the words **a 
purchase for value " occurring in the body of the covenant, the 
object being to carry the vendor's covenants back to the last 
transaction when full covenants for title were given. But it 
would seen that a complete chain of covenants is not essential to 
a good title : Re Scott and Alwj/rez^s Contract, (1895) 1 Ch. 696. 

Omitted. — ^In order to' be something "omitted" within the 
meaning of this covenant, the vendor must it seems, have 
knowledge of the circumstances : David v. Sabin, (1893) 
1 Ch. 523. 

Incumbrances. — ^Paving expenses apportioned under s. 77 of 
the Metropolis Management Act, 1862, are not a charge on the 
property, and are therefore not an incumbrance to which these 
covenants extend (Egg v. Blayney, 21 Q. B. D. 107) ; secus, in 
the case of expenses under the Public Health Act, 1875, s. 257 ; 
(Be Bettesworth and Richer, 37 Ch. D. 535), or the Private 
Street Works Act, 1892. 

Form (B). — ^This covenant is also confined to conveyances for 
valuable consideration, and a question arises whether the 
liability to the rent and covenants of the lease is sufficient to make 
the conveyance one for valuable consideration. It was held in 
Friee v. Jenkins (5 Ch. D. 619), that the assignment of a lease 
implies, for the purpose of 27 Eliz. c. 4, valuable consideration 
if liability attaches to the lessee ; but such an assignment is, . 
however, voluntary within the meaning of the bankrupt law 
{Ex paHe HiUman, 10 Ch. D. 622) and of 13 Eliz. c. & : Re 
fiidler, 22 Ch. D. 74. See Re Lulham, 32 W. R. 1013 (affirmed, 
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33 W. R. 788), where the previous authorities are reviewed ; Notes to 
and the better opinion would seem to be that it is not a Sect. 7» 
conveyance JPbr valuable consideration in which full covenants  

for title can be implied under this section. 

Form (0). — The importation of this covenant into a bill of 
sale would give it a legal effect beyond that produced by the* 
scheduled form and would therefore render it void : Ex paHe 
Stanford, 17 Q. B. D. 269. 

Form (D). — ^This and the preceding covenant (C) seem to 
extend to the case of a mortgage by demise, by virtue of the 
definition of "conveyance" in s. 2 (1), and only "demises by 
way of lease at a rent " are excluded by sub-s. (6). 

Form (E). — There is no definition of " settlement" in this Act, 
and if it is desired to incorporate this covenant in an assurance 
which is not a settlement, special words of reference should be 
adopted, e.g., "for the purpose of implying the statutory 
covenant." 

Form (F), it will be observed, unlike the other forms here set 
forth, applies to "any conveyance," whether for valuable 
consideration or not. 

(x) Conveyance by Direction of Another. — If A. is 

expressed to convey by the direction of B., as beneficial owner, 
then B. is to be deemed to convey and to be expressed to 
convey as beneficial ovmer, and a covenant on B.'s part will be 
implied accordingly ; but by virtue of the words "notwithstanding 
anything by B. or anyone through whom he derives title, etc.," 
the covenants of B., except as to any estate or interest which 
he may have in the premises, will be limited to his own acts and 
defaults. 

(y) Conveyance by Married Woman.— The 3rd sub-section 
applies the general principle of the artificial implication of the 
statutory covenants where one person conveys by direction of 
another to the particular case of conveyances by husband and 
wife. It is not required where a married woman conveys her 
separate property, or her separate estate without the concurrence 
of her husband. In those cases she will convey as if she were 
an ordinary vendor or mortgagor, and hers will be the only 
covenants to be implied by the statute. 

Power. — Under the old law a married woman frequently 
conveyed property by virtue of a power conferred upon her ; 
and her husband usually joined in the conveyance to covenant 
for title. The proper course to adopt in such a case would 
seem to be, notwithstanding the apparent contradiction of his 
conveying when he manifestly has no interest in the subject- 
matter, to adopt the machinery of this sub-section, and make 
the husband convey " as beneficial owner." 

Three Covenants Implied.— There are three covenants here 
implied when a married woman and her husband concur in the 
conveyance of her property in the form mentioned in sub-s. (3), 
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Not08 to . viz., (a) a covenant by the wife conveying ^*as beneficial 
Swti 7. owner ; (b) a covenant by the husband, implied either by his 
' conveying *'as beneficial owner," or as a person directing a 
conveyance under sub-s. (2) ; and (c) a covenant by the husband 
in the same terms as those implied on the part of the wife. The 
difference between the two covenants impHed on the part of the 
husband is that in the first of those above mentioned the 
husband covenants only against his own acts and defaults, 
while in the second the covenant extends to 'Hhe acts and 
defaults of the wife and the persons through whom she derives 
title otherwise than by purchase for value." In the case of a 
mortgage the two covenants, being unqualified, are, of course, 
identical. . 

Bind the Separate Estate. — The personal covenants of the 
wife now bind not only the separate property which she pos- 
sesses at the date of the covenant, but . also all that she may 
afterwards acquire : Married Women's Property Act, 1882, 
s. 1 (4). This provision, however, is not retrospective : Conolan 
V. Leylcmd, 27 Ch. D. 632 ; Turrdyull v. Forman, 15 Q. B. IX 
234 ; Be Boper, 39 Ch. D. 482 ; and therefore the covenants of 
married women during the year 1882 bind only such separate 
estate as they posssssed at the date of the conveyance : PUce v. 
FUzgibbon, 17 Ch. D. 454. 

(z) Must be Expressly Adopted.— -It must be noticed that, 
in order to incorporate these covenants into any conveyance, 
words must be introduced in the operative part, or elsewhere, to 
the effect that the person conveying does so in the capacity of 
*' beneficial owner, etc." If these words are omitted, no matter 
how clear it may be on the face of the conveyance that he is 
"beneficial owner, etc.," no covenant can be implied. The 
words "or directing the conveyance" should apparently have 
been inserted after " no covenant on the part of the person 
conveying," in order to complete the provisions of sub- 
section (4). 

(a) " Conveyance." — It may be assumed that the qualification 
of "conveyance" introduced by sub-section (5) does not 
exclude the interpretation given to that term in s. 2 (v.), except 
so far as is necessary to give effect to this sub-section ; and, 
therefore, that an appointment under a power is still a con-, 
veyance within the meaning of this section. 

Copyholds. — The object of this sub-section seems to be to 
exclude from the comprehensive definition of "conveyance" 
furnished by s. 2 (v.), (1) an ordinary lease ; (2) customary 
assurances not made by deed. Thus in dealing with copyholc^ 
the covenants may be implied in a covenant to surrender, in 
conveyances by bargain and sale in pursuance of a testamentary 
power, or by a limited owner under the Settled Land Act, and 
in the conveyance of equitable interests. 
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(6) Run with the Land.— The benefit of the implied Notes to 
covenants is to run with the land : David v. Sabin, (1893) 1 Ch. Sect. 7. • 

523. This is the expression of the existing law : Sugden, 

V. & P. 578, 14th ed. ; Dav. Conv. i. 116, 4th ed. ; Real Prop. 
Commrs. Third Rep. 52 ; Roach v. Wadham, 6 East, 289. 

(c) May he Varied or Extended.— The covenants may be 
varied or extended, but once they are implied by the use of the 
magical words, **and the said A. B. as beneficial owner, etc.," 
they cannot be excluded by a proviso ; for a proviso repugnant 
to a covenant is void : Williams v. Hathavxiy, 6 Ch. D. 544. 

Measure of Damages. — As to the measure of damages, see 
Sutton V. BaUlie, 65 L. T. 628. 

Execution of Purchase Deed, 
8. — (1.) On a sale, the purchaser shall not be i^i*?'!** '>^ 

. , . purcliaser as 

entitled to require that the conveyance to him be to execution, 
executed in his presence, or in that of his solicitor, as 
such ; but shall be entitled to have, at his own cost, 
the execution of the conveyance attested by some 
person appointed by him, who may, if he thinks fit, 
be his solicitor. 

(2.) This section applies only to sales made after 
the commencement of this Act. 

Former Bule as to Execution. — This section reverses the 
rule which formerly prevailed, that in the absence of special 
circumstances, such as the vendor being out of the country, tho 
purchaser was entitled to require the vendor to execute the 
conveyance in his presence, or in that of his solicitor or agent : 
Viney v. Chaplin, 2 De. G. & J. 468 ; Essex v. Danidl, L. R. 
10 C. P. 638 ; Be Bellamy and Metropolitan Board of Works, 24 
Ch. D. .387. 

This section applies only to a conveyance on a sale properly so 
called, and does not extend to the surrender of copyholds, which 
must still be made in person if it can be conveniently done : 
Scriven, 82, 6th ed. ; Mitchel v. Neale, 2 Ves. sen. 679 ; Noel v. 
Wedon, 6 Mad. 50. 

Attestation. — ** Attestation is unnecessary, unless it is 
required by an instrument creating a power, or by some 
statute." Per Selborne, L.C, in Seal v. Gla/ridge, 7 Q. B. D. 
516. 

See, as to the payment of consideration money to a solicitor 
on completion, s. 56 of this Act. 
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Sect. 9, 
sub-B. (1). Proditction and Safe Custody of Title Deeds. 

ie^OTtof 9* — (!•) Where a person retains possession of 
pS^urtion, documents, and gives to another an acknowledgment 
faS^for' 1^ writing of the right of that other to production of 
S'docu-^^^ *l^ose documents, and to deHvery of copies thereof 
meuts. 0j^ ij^g section called an acknowledgment), that 

acknowledgment shall have effect as in this section 

provided (d), 

(2.) An acknowledgment shall bind the documents 
to which it relates in the possession or under the 
control of the person who retains them, and in the 
possession or under the control of every other person 
having possession or control thereof from time to 
time, but shall bind each individual possessor or 
person as long only as he has possession or control 
thereof; and every person so having possession or 
control from time to time shall be bound specifically 
to perform the obligations imposed under this section 
by an acknowledgment, unless prevented from so 
doing by fire or other inevitable accident (e). 

(3.) The obligations imposed under this section by 
an acknowledgment are to be performed from time to 
time at the request in writing of the person to whom 
an acknowledgment is given, or of any person, not 
being a lessee at a rent, having or claiming any 
estate, interest, or right through or under that person, 
or otherwise becoming through or under that person 
interested in or affected by the terms of any document 
to which the acknowledgment relates (/). 

(4.). The obligations imposed under this section by 
an acknowledgment are — 

(i.) An obligation to produce the documents or any 
of them at all reasonable iimes for the 
purpose of inspection, and of comparison with 
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abstracts or copies thereof, by the person Sect 9, 

XXI Jx X Jx-l. 8Ub-g. (4). 

entitled to request production or by any one 

by him authorized in writing : and 

(ii.) An obhgation to produce the documents or 
any of them at any trial, hearing, or exami- 
nation in any court, or in the execution of 
any co mm ission, or elsewhere in the United . 
Kingdom, on any occasion on which produc- 
tion may properly be required for proving or 
supporting the title or claim of the person en- 
titled to request production, or for any other 
. purpose relative to that title or claim : and 

(iii.) An obligation to dehver to the person entitled 
to request the same true copies or extracts, 
attested or unattested, of or from the docu- 
ments or any of them (g), 

(5.) All costs and expenses of or incidental to the 
specific performance of any obligation imposed under 
this section by an acknowledgment shall be paid by 
the person requesting performance (h). 

(6.) An acknowledgment shall not confer any 
right to damages for loss or destruction of, or injury 
to, the documents to which it relates, from whatever 
cause arising (i) . 

(7.) Any person claiming to be entitled to the 
benefit of an acknowledgment may apply to the 
court for an order directing the production of the 
documents to which it relates, or any of them, or the 
delivery of copies of or extracts from those documents 
or any of them to him, or some person on his behalf; 
and the court may, if it thinks fit, order production, 
or production and delivery, accordingly, and may 
give directions respecting the time, place, terms, and 
mode of production or delivery, and may make such 
order as it thinks fit respecting the costs of the 
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^h!** (7\ application, or any other matter connected with the 
j: appucation (k), 

(8.) An acknowledgment shall by virtue of this Act 
satisfy any liability to give a covenant for production 
and delivery of copies of or extracts from docu- 
ments (Z). 

(9.) "Where a person retains possession of docu- 
ments and gives to another an undertaking in writing 
for safe custody thereof, that undertaking shall 
impose on the person giving it, and on every person 
having possession or control of the documents from 
time to time, but on each individual possessor or 
person as long only as he has possession or control 
thereof, an obligation to keep the documents safe, 
whole, uncancelled, and undefaced, unless prevented 
from so doing by fire or other inevitable accident (m). 

(10.) Any person claiming to be entitled to the 
benefit of such an undertaking may apply to the 
court to assess damages for any loss, destruction of, 
or injury to the documents or any of them, and the 
court may, if it thinks fit, direct an inquiry respecting 
the amount of damages, and order pajmaent thereof 
by the person liable, and may make such order as it 
thinks fit respecting the costs of the application, or 
any other matter connected with the application (n). 

(11.) An undertaking for safe custody of docu- 
ments shall by virtue of this- Act satisfy any liability 
to give a covenant for safe custody of documents (o). 

(12.) The rights conferred by an acknowledgment 
or an undertaking under this section shall be in 
addition to all such other rights relative to the 
production, or inspection, or the obtaining of copies 
of documents as are not, by virtue of this Act, satisfied 
'by the giving of the acknowledgment or undertaking, 
and shall have effect subject to the terms of the 
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acknowledgment or undertaking, and to any pro- Sect 9, 
visions therein contained. '^ ^Mi2). 

(13.) This section applies only if and as far as a 
contrary intention is not expressed in the acknow- 
ledgment or undertaking. 

(14.) This section applies only to an acknowledg- 
ment or undertaking given, or a liability respecting 
documents incurred, after the commencement of this 
Act. 

Acknowledgment and Undertaking Distinguished.— There 
are two subjects included in this section which should be 
carefully distinguished. The first eight sub-sections treat of an 
acknowledgment ; the rights conferred by which are, production 
of documents, and the delivery of copies. Sub-ss. (9), (10), and 
(11), on the other hand, relate to an undertaking, which provides 
for safe custody of documents, and gives a claim for damages in 
case of loss or destruction. 

An acknowledgment and an undertaking seem to be together 
substantially equivalent to the ordinary covenant for production 
and safe custody of documents, except that the benefit of the 
statutory provisions ill all cases runs with the land and the 
burthen with the deeds. They are generally, in practice, 
included in the conveyance. See Form III. in the Fourth 
Schedule to this Act. If for some special reason, as, for example, 
because it is desirable to keep notice of the earlier deeds off the 
title, the purchaser requires the acknowledgment and under- 
taking to be given by a separate document, he must, it is 
presumed, bear the expense thereof, as in the case of an express 
covenant for production of documents. See the fourth rule of 
the Vendor and Purchaser Act, 1874, s. 2. The acknowledgment 
and undertaking, if given by a separate document, need not be 
under seal, and will only require a oixpenny agreement stamp. 

Covenant for Production Superseded.— A liability to give 
a covenant for production and safe custody of documents is 
satisfied (see sub-ss. (8), (11)) by an acknowledgment and 
undertaking under this section. An option, therefore, rests 
with the person who is bound to give such a covenant as to 
which form he will adopt ; and as the acknowledgment and 
undertaking are somewhat less onerous than the old covenant, 
the latter has been practically superseded by them. 

Vendor must Retain Documents. — It is important to 
observe that it is only *' where a •person retains possession of 
documents" that the acknowledgment and undertaking **have 
effect as in this section provided." If, therefore, a vendor, 
whose deeds are in the possession of a third person, purports to 
give an acknowledgment and undertaking, the words in which 
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Notes to they are framed will be construed, not as conferring the rights 
Sect. 9. and imposing the obligations hereby defined, but as imposing 

contractual obligations according to the ordinary meaning of the 

words unaided by statutory interpretation. As the ob^gations 
would not, under these circumstances, run with the deeds so as 
to bind successive holders, the acknowledgment and undertaking, 
when thus deprived of their statutory signification, would be 
less advantageous to the purchaser and at the same time more 
onerous to the vendor ; less advantageous to the purchaser, who 
would not, after the deeds had been handed over, be able to 
enforce the acknowledgment and undertaking against the only 
person who could perform the obligations thereof ; more onerous 
to the vendor, who would have bound himself absolutely for all 
time. 

Differences between Acknowledgment and UndertaMng. 
— ^The differences between an acknowledgment and an imder- 
taking are, that an acknowledgment binds the documents, and 
confers a right to specific performance of the obligations, which 
may be enforced by the court on a summary application, but 
involves no liability for loss or destruction of the documents. 
An undertaking, on the contrary, imposes a personal responsi- 
bility on the holder of the documents to keep them safe, with a 
consequential liability in damages for loss or destruction ; but 
confers no rights as to production or delivery of copies on the 
person to whom the undertaking is given. 

(d) The heading of the section is ** production and safe custody 
of title deeds," but the more general word " documents " is used 
throughout the section. 

Sale in Lots. — Where an entire estate is sold in lots, it is 
usual to provide by condition of sale that the documents of title 
shall be handed over to the purchaser of the lot largest in value, 
who shall give an acknowledgment and undertaking to the other 
purchasers. If the condition of sale merely provides that the 
documents shall be handed to the purchaser of the largest lot, 
the purchaser whose lot is lai^est in area will be entitled to them 
(Griffiths V. Hatckard, 1 K. & J. 17), in preference even to a 
purchaser of several smaller lots whose aggregate area exceeds 
that of the largest lot : Scott v. Jackmom, 21 Beav. 110. 

(e) Acknowledgment Buns with the Documents. — The 

effect of this sub-section is to make the acknowledgment "run 
with" the documents, so as to compel the actual possessor to 
perform the obligations defined in sub-s. (4). 

The words '* unless prevented frOm so doing by fire or other 
inevitable accident" seem to have been inserted here per 
incv/riam ; for the obligations only bind the person while he 
retains possession or control of the documents, and in no case is 
he liable in damages for their loss or destruction : sub-s. (6). 

(/) Benefit of Acknowledgment. —The burthen of an 
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acknowledgment is made by the last sub-section to run with the Notes to 
documents, and the persons entitled to the benefit are here Sect. 9. 

defined. The sub-section disposes of any question as to whether 

the benefit runs with land, for any person *' interested in or 
affected by the terms of any document" may enforce the 
performance of the obligation. A vendor, therefore, who 
possesses no deeds, but only an acknowledgment, can transfer 
his rights thereunder to a purchaser, and the absence of the 
deeds will in such a case be no bar to specific performance of the 
contract for sale. See Barclay v. Baine, 1 Sim. & S. 449 ; 
Sugden, V. & P. 453, 14th ed. 

(g) Power to make Copies. — It would have been convenient 
in practice if, besides the obligation to deliver copies, the 
possessor had been required to permit the person holding an 
acknowledgment to make copies of documents, as is provided in 
s. 16 of this Act in the case of a mortgagee. See Sugden, 
V. & P. 451, 14th ed. 

(h) Specific Performance.— The " specific performance " here 
referred to is the fulfilment of the obligations imposed by 
sub-s. (4). If the covenantor resists, and application has to bo 
made to the court to compel performance, the costs are in the 
discretion of the court under sub-s. (7). 

(t) No Damages. — Contrast this sub-section with sub-s. (10), 
where a remedy in damages is given for breach of an undertaking. 

(k) Application to the Court. — ^The application to the court 
is to be made by originating summons (s. 69 (3)), which must of 
course be served on some person able to produce the deeds. 
Difficulties are not unlikely to arise as to the proper person to 
be brought before the court ; for if a defendant can show that he 
has neither actual possession nor control of the documents, it 
would seem that no order can be made. 

(0 Liability to give Covenant for Production.— The cases 

where a liability arises to enter into a covenant for production, 
which, by virtue of this sub-section, is to be satisfied by an 
acknowledgment, are as follows : — 

(1.) Where a vendor retains the deeds, part of the property 
not being sold : Barclay v. Raine, 1 Sim. & S. 449 ; 
. the Vendor and Purchaser Act, 1874, s. 2. 
(2.) Where a purchaser of part of the estate is bound by 
condition to enter into covenants with the other 
purchasers : Griffiths v. Hatchard, IK. & J. 17. 
(3.) Where the vendor has covenanted with a former purchaser 
for production, a subsequent purchaser who takes the 
deeds must enter into a similar covenant, or indemnify 
the vendor. 
(4.) Where partition is made of property held under a common 
title : 5 Dav. Conv. part ii., 7, 3rd ed 
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Notes to (5.) Where a lessor has, in the contract to grant a lease, 
Sect. 9. agreed to deliver an abstract : Be Pursdl and Deakin's 
Contract, W. N. (1893), p. 152. 

(m) Liability to give Undertaking. — It would seem doubtful 
whether, on an enfranchisement of copyholds, the lord is now, 
haying regard to the provisions of s. 3 (2), ante, under any 
liability to give either an acknowledgment or an undertaking : 
Be Agg-Gardner, 26 Ch. D. 600. 

In all the above cases, except No. (5), the ordinary covenant 
extends to safe custody as well as production ; and, therefore, 
an undertaking as well as an acknowledgment should be given 
by the person retaining the deeds. Trustees and mortgagees, 
however, can only be required to give an acknowledgment, and 
not an undertaking : Be Agg-Ga/rdner, uhi supra ; but they 
cannot avoid incurring personal liability, when, either on a 
purchase or a mortgage, they take over the deeds bound by the 
undertaking of a previous owner. 

(n) Damages for Loss, Destruction or Injury.— Damage 
will only be given where the destruction or injury is wilful, or 
the loss is due to negligence. As to the measure of damages, 
see Hornby v. Matcham, 16 Sim. 325 ; Brown v. Sewdl, 11 Ha. 
49 ; James v. Bumsey, 11 Ch. D. 398. There would seem to be 
still greater difficulty here in discovering the party to proceed 
against, than under sub-s. (7). For it is not the person who 
gave the undertaking, or even the person who had possession of 
the documents at any particular date, but the person in whose 
possession or under whose control they were when lost, destroyed, 
' or injured, that is liable in damages. 

Statute of Limitations. — The cause of action upon an 
undertaking arises upon the breach of the obligation "to keep 
the documents safe, whole, uncancelled, and undefaced," and it 
is conceived that the application for damages stands in the same 
position as an action on a specialty, and that it may be brought 
at any time within twenty years of the loss or destruction of, or 
injury to the documents : 3 i& 4 Will. 4, c. 42, s. 3. 

(o) Liability to give Undertaking.— As to liability to give 
an undertaking, see note (m) on sub-s. (9). 
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III. — Leases. 

10. — (1.) Rent reserved by a lease, and the benefit 
of every covenant or provision therein contained, 
having reference to the subject-matter thereof, and 
on the lessee's part to be observed or performed, 
and every condition of re-entry and other condition 
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therein contained, shall be annexed and incident to and Sect io 

shall go with the reversionary estate in the land, L 

or in any part thereof, immediately expectant on the i^t^^^J^ ^ 
term granted by the lease, notwithstanding severance ^^-o^^^**-/^^^^ 
of that reversionary estate, and shall be capable ^-ir/^^ a? 
of being recovered, received, enforced, and taken '^^^^^^^ y^^-u^ 
advantage of by the person from time to time 
entitled, subject to the term, to the income of the 
whole or any part, as the case may require, of the 
land leased. 

(2.) This section applies only, to leases made after 
the commencement of this Act. 

Bent, Covenants, and Conditions in a Lease.— This and 

the two following sections, which apply only to leases made 
jifter the commencement of the Act, should be read together. 
This section carries the benefit of the rent, the lessee's 
covenants, and of every condition contained in the lease, to the 
reversioner for the time being, whereas the next section annexes 
the burthen of the lessor's covenants to the reversionary estate ; 
and s. 12 apportions the conditions in the lease on the severance 
of the reversion. 

It seems clear that ** lease " here includes " underlease." See 
Cam6erM?eW and South London Building Society v. Holloway, 
13 Ch. D. 754. 

Semble, the section does not apply to parol leases, the words 
*' covenantor provision therein contained " pointing to a written 
instrument. 

Bent. — At common law the rent reserved by a lease was 
incident to the reversion, and was apportionable on severance. 
This section, therefore, seems, so far as "rent" is concerned, to 
be merely declaratory of the existing law. "If a man which 
hath a rent-service, purchase parcel of the land out of which the 
rent is issuing, this shall not extinguish all, but for the parcel. 
For a rent-service in such case may be apportioned according to 
the value of the land." Litt. s. 222. 

Benefit of Lessee's Covenants.— Previously to this Act the 
benefit of the lessee's covenants, either at common law, or under 
the statute 32 Hen. 8, c. 34 (see Vyvyan v. Arthur, 1 Bam. & 
Cr. 410), in general ran with the reversion ; not, however, 
where the lessor had not the legal estate, and that fact appeared 
on the face of the lease (Fargeter v. Harris, 7 Q. B. 708) ; secv^, 
if it did not so appear, when the lease operated by estoppel : 
Cuthbertson v. Irving, 4 H. & N. 742. Parol leases were held 
not to be within the statute 32 Hen. 8, c. 34 (Smith y. 
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HotM to Egginigton, L. R. 9 C. P. 145) ; and the remedy in such case 
Sect. 10. was confined to an action in the name of the original lessor : 
Bidcford v. Parson, 6 C. B. 920. 

If a lessor devises his estate to several tenants in common, 
each of them has a separate right of action on the covenants 
in the lease : Roberts v. HoUand, (1893) 1 Q. B. 665. 

Except that the person equitably entitled to the income may 
now sue in his own name for breaches of covenant, the law 
relating to the benefit of the lessee's covenants does not appear 
to have been altered by this section. On severance the owner of 
any part could, even before this Act, have sued for breaches of 
covenant and have recovered an apportioned part of the rent : 
Twynam v. Pickard, 2 B. & Aid. 105 ; Mayor of Swansea v. 
Th(ymas, 10 Q. B. D.' 48. 

Where a lease is granted by a mortgagor in possession, by 
virtue of the power conferred by s. 18, post, the reversionary 
estate expectant on the term is vested in the mortgagee, who is 
by this section entitled to the rent and the benefit of the lessee's 
covenants; "but if he desires to avail himself of his rights 
under these circumstances, he must give notice not merely that 
he is mortgagee, but that he intends to exercise those rights " : 
per Lord Esher, M.R., Municipal Permanent Investment 
Building Society v. Smith, 22 Q. B. D. 70, 72. 

Burthen of Lessee's Covenants.— The liability of the lessee 
to perform the covenants is not altered by this section. A 
covenant not to assign "touches and concerns the land," and 
would seem to " have reference to the subject-matter within the 
meaning of this section " : Hooper v. Cla/rk, L. R. 2 Q. B. 200 ; 
Williams v. Earle, L. R. 3 Q. B. 739. 

It has been held that an assignee of the reversion, in suing 
for damages for breach of covenant, is bound to state the nature 
of the reversion, that he is an assign thereof, and the various 
deeds and documents by which it was assigned to him (Dams v. 
James, 26 Ch. D. 778) ; and there does not appear to be 
anything in the present section to alter this rule of pleading. 

Severance. — A severance of the reversionary estate may take 
place in various ways. For example, the lessor may sell the 
estate in lots, or sell part and retain part, or purchase the 
lessee's interest in part ; or the lessee may purchase the fee 
simple of part ; in all which cases a severance of the reversion 
takes place ; and thereupon the rent becomes apportionable 
according to the value of £he land : Litt. s. 222 ; Co. Litt. 148 a. 
See as to the apportionment of rents, Bliss v. CoUins, 1 B. & R. 
291 ; 1 Dav. Conv. 546, 4th ed. 

See Municipal Permanent Investment Building Society v. 
Smith, 22 Q. B. D. 70, where Fry, L.J., referring to this 
section, said: — '^I know no better instance of severance of 
a reversionary estate than the case of mortgagor and mortgagee^ 
and I expect that the words were introduced to meet the very 
case of severance by creation of a mortgage." This points to a 
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metaphysical, not a geographical severance of the reversionary Koteis io 
estate. • 'Sdct. 10. 

As to the subject of this section, see the notes to Spencer's 
Case, 1 Sm. L. C. 65, 9th ed., where the effect of the section is 
thus summed up : — ** Section 10 apparently enables the beneficial 
owner for the time being of the whole or part of the land leased 
to sue upon the covenants, whether he be the owner of the legal 
reversion or not, and whether or not there be any reversion by 
estoppel. This provision would enable the donee of & power of 
leasing, having himself no legal estate, to sue upon the 
covenants in a lease made under the power, and referring 
thereto, provided he were the person entitled to the income, 
which he could not, apart from estoppel, have done under the 
former law. See Yellowly v. Gower, 11 Exch. 274, at p. 291." 

U. — (1.) The obligation of a covenant entered into obUgatioB 
by a lessor with reference to the subject-matter of covenants t* 

ill in'*» T /• Tin ' ril^'W^i*^* 

the lease shall, if and as far as the lessor has power reveraioH. 
to bind the reversionary estate immediately expectant 
on the term granted by the lease, be annexed and 
incident to and shall go with that reversionary estate;, 
or the several parts thereof, notwithstanding severance 
of that reversionary estate, and may be taken advanr 
tage of and enforced by the person in whom the 
term is from time to time vested by Conveyance, 
devolution in law, or otherwise ; and, if and as far as 
the lessor has power to bind the person from time to ... 
time entitled to that reversionary estate, the obligation : 
aforesaid may be taken advantage of and enforcec|. 
against any person so entitled. 

(2.) This section applies only to leases made after 
the commencement of this Act. , 

' Burtlien of Lessor^s Covenants. — The obligation of the 
lessor's covenants did not at common law run with the reversion, 
but by the Act, 32 Hen. 8, c. 34, s. 2, lessees of any hereditaments 
were given the like advantage and remedy against the assignees 
of the reversion, for any condition, covenant, or agreement 
contained or expressed in the lease, as they might have had 
•against their lessors, their heirs, or successors. The generality 
X)f this enactment, however, was restricted by the interpretation 
of the courts in three particulars, and the statute was held to 
liave no application, unless — (1) the covenantor was the owner 
of the legal reversion ; (2) the covenant related to the subject- 

c. & B. E ^ 
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HoteB to matter of the lease, or, in other words, '^ touched and concerned 
Kect. lli the thing demised " ; and (3) the lease was made by deed. 

Effect of the Section. — ^The eflfect of the present section 

seems to be confined to removing the first of these restrictions ; 
for if the lessor '*has power to bind the reversionary estate," 
the burthen of the covenants is made to run with the reversion. 
Thus, in leases granted by limited owners under powers 
conferred by the settlement or the Settled Land Act, 1882, by 
trustees under special powers, by mortgagors under the powers 
conferred by s. 18, post, the obligation of the lessor's covenants 
will bind the owner for the time being of the reversionary 
estate. The words in this section, ''with reference to the 
subject-matter of the lease," have probably the same meaning as 
''touch and concern the thing demised" ; and thus a covenant 
for quiet enjoyment (Noke v. AivdeVy Cro. EHz. 436), or to 
renew the lease (Roe v. Ha/yley, 12 East, 464), have reference to 
the subject-matter of the lease ; but not a covenant not to build 
or keep a house for the sale of spirits or beer within half a mile 
of the demised premises : TTuymas v. Hayward, L. R. 4 
Ex. 311. 

This section seems to contemplate only leases by deed, and 
not to extend to parol demises or agreements for leases. See 
8. 18 (17), post^ and Swain v. Ayres, 21 Q. B. D. 289. 

Benefit of Lessor's Covenants. — It will be observed that 

this section also enacts that the obligation of the lessor's 
covenants may be enforced by the person in whom the term 
is from time to time vested by conveyance, devolution in law, 
or otherwise. This is generally expressed in the form that 
*'the benefit of the lessor's covenants runs with the land," and 
no change is in this respect introduced by the section. 

Apportion- 12, — (1.) Notwithstanding the severance by con- 
conditiong vevance, surrender, or otherwise, of the reversionary 

onseverance / , . , ' • -i • i j x 

^etc. estate m any land comprised m a lease, and not- 

withstanding the avoidance or cesser in any other 
manner of the term granted by a lease as to part 
only of the land comprised therein, every condition 
or right of re-entry, and every other condition 
contained in the lease, shall be apportioned, and 
shall remain annexed to the severed parts of the 
reversionary estate as severed, and shall be in force 
with respect to the term whereon each severed part i 
is reversionary, or the term in any land which has 
not been surrendered, or as to which the term had 
not been avoided or has not otherwise ceased, in like 
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manner as if the land comprised in each severed part, s«c*- is(, 

or the land as to which the term remains subsisting, 1_ 

as the case may be, had alone originally been 
comprised in the lease. 

(2.) This section appUes only to leases made after 
the commencement of this Act. 

This section supplements or supersedes Lord St. Leonards* 
Act (22 & 23 Vict. c. 36), s. 3, which enacts that "where the 
reversion upon a lease is severed, and the rent or other 
reservation is legally apportioned, the assignee of each part 
of the reversion shall, in respect of the apportioned rent or 
other reservation allotted or belonging to him, have and be 
entitled to the benefit of all conditions or powers of re-entry for 
non-payment of the original rent or other reservation, in like 
manner as if such conditions or powers had been reserved to 
him as incident to his part of the reversion in respect of the 
•apportioned rent or other reservation allotted or belonging 
to him." This enactment, it will be observed, applied only 
to conditions of re-entry for non-payment of rent, and to cases 
in which the rent had been "legally apportioned." See 1 Dav. 
Conv. 546, 4th ed. The present section is not limited in either 
of these ways ; and, moreover, includes not only cases of 
severance, properly so called, but also cases where the term as to 
part of the lands becomes void or ceases. 

The doctrine of the common law exemplified in Dumpor^s Case, 
4 Co. Rep. 119 b (and see BrummeU v. Macpherson, 14 Ves. 
175), that a condition was indivisible, may now be regarded as 
completely exploded. See further 22 & 23 Vict. c. 35, 
SB. 1, 2 ; 23 & 24 Vict. c. 38, s. 6 ; and notes on Dumpor's Case, 
1 Smith's Leading Cases, p. 43, 9th ed. 

See as to ** severance," note to s. 10, ante. 

13. — (1.) On a contract to grant a lease for a term J^Jn^J^'^^j^ 
of years to be derived out of a leasehold interest, of leasehold 

. "^ . ' reversion 

With a leasehold reversion, the intended lessee shall ^ot to b« 

' . . required. 

not have the right to call for the title to that reversion. 

(2.) This section applies only if and as far as a 
contrary intention is not expressed in the contract, 
and shall have effect subject to the terms of the 
contract and to the provisions therein contained. 

(3.) This section applies only to contracts made 
after the commencement of this Act. 

See note on s. 3 (1), ante, p. 9. 

Title to Leasehold Beyersion. -~ The marginal note is 

IE 2 
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Notes tD somewhat obscure ; the section would be more completely 
Beet. 13. 'summarized by the words ** on demise by underlessee, the title 

^ to leasehold reversion not to be required." 

To render this section applicable there must be at least two 
successive terms in existence before the contract to grant a lease 
is entered into. For example, the owner in fee grants a lease to 
A. for 999 years. A. grants an underlease to B. for 99 years. 
If B. contracts with C. to grant him a lease for 21 years, the 
section applies. C. is precluded from calling for the title to tho 
leasehold reversion, i.e., A'sterm of 999 years, as he is, by the 
Vendor and Purchaser Act, 1874, from calling for the title to 
the freehold. 

This section does not absolve an intending lessor from the 
duty of telling his intended lessee of any defect of title : per 
Kay, J., in Greswelt v. Davidson, 66 L. T. 811. 



Forfeiture. 
iiestrictions 14. — (1.) A right of re-entrv or forfeiture under any 

on and relief • i ' i , • • i n ^ i i> 

against proviso or stipulation m a lease, for a breach of any 

forfeiture of . -,•,• •iii in ^i 

leases. covenaut or condition in the lease, shall not be 
enforceable, by action or otherwise, unless and until 
the lessor serves on the lessee a notice specifying the 
particular breach complained of and, if the breach is 
capable of remedy, requiring the lessee to remedy the 
breach, and, in any case, requiring the lessee to make 
compensation in money for the breach, and the 
lessee fails, within a reasonable time thereafter, to 
remedy the breach, if it is capable of remedy, and to 
make reasonable compensation in money, to the 
satisfaction of the lessor, for the breach (p), 

(2.) Where a lessor is proceeding, by action or 
otherwise, to enforce such a right of re-entry or 
forfeiture, the lessee may, in the lessor's action, if 
anj^ or in any action brought by himself, apply to 
the court for relief; and the court may grant or 
refuse relief, as the court, having regard to the 
proceedings and conduct of the parties under the 
foregoing provisions of this section, and to all the 
other circumstances, ihinks fit; and in case of relief 
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may' grant it on such terms, if any, as to costs, *^ ^|» 

expenses, damages, compensation, penalty, or other- . 

wise, including the granting of an injunction to 
i^strain any like breach in thie future, as the court, 
in the circumstances of each^case, thinks fit (g). 

(3.) For the purposes of this section a lease includes 
an original or derivative underlease, also a' grant at a 
fee farm rent, or securing a rent by condition ; and a 
lessee includes an original or derivative underlessee, 
and the heirs, executors, administrators, and assigns 
of a lessee, also a grantee under such a grant as 
aforesaid, his heirs and assigns ; and a lessor includes 
an original or derivative under-lessor, and the heirs, 
executors, administrators, and assigns of a lessor, also 
a grantor as aforesaid, and his heirs and assigns (r). 

(4.) This section applies although the proviso or 
stipulation under which the right of re-entry or 
forfeiture accrues is inserted in the lease in pursuance 
of the directions of any Act of Parliament (s). 

(5.) For the purposes of this section a lease limited 
to continue as long only as the lessee abstains from 
conmaitting a breach of covenant shall be and take 
effect as a lease to continue for any longer term for 
which it could subsist, but determinable by a proviso 
for re-entry on such a breach (t), 

(6.) This section does not extend — 
, (i.) To a covenant or condition against the assigning, 
unSer-letting, parting with the possession, or 
disposing of the land leased ; or to a condition 
for forfeiture on the bankruptcy of the lessee, 
or on the taking in execution of the lessee's 
interest ; or 

(ii.) In case of a mining lease, to a covenant or 
condition for allowing the lessor to have 
access to or inspect books, accounts, records, 
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*^^^*» weighing machines or other things, or to 

- * enter or inspect the mine or the workings 

thereof (u). 
(7.) The enactments described in Part I. of the 
Second Schedule to this Act are hereby repealed (x). 
(8.) This section shall not aflfect the law relating 
to re-entry or forfeiture or relief in case of non- 
payment of rent. 

(9.) This section applies to leases made either 
before or after the commencement of this Act, and 
shall have effect notwithstanding any stipulation to 
the contrary. 

Forfeiture of Leases. — This section, which has been amended 
by the Act of 1892 (55 & 56 Vict. c. 13), is retrospective in the 
widest sense, as it applies to leases whenever made, to for- 
feitures whenever incurred, and even to judgments given before 
the commencement of the Act : Quilter v. Mapleson, 9 Q. B. D. 

Formerly, the breach of any, even the most trivial, covenant 
in a lease, except that for payment of rent, and in certain cases 
the covenant to insure, exposed the lessee to the risk of 
forfeiture, where, as was generally the case, the condition of 
re-entry extended to breach of any of the covenants. When, 
however, an agreement for a lease stipulates for *' usual clauses " 
the condition of re-entry must be confined to non-payment of 
rent : Hodgkinson v. Grotoe, L. R. 10 Ch. 622 ; and this section 
has not altered the law : Anderton v. Milner, 46 Ch. D. 476. 

Belief previously Granted.—!. Rent.— The courts of equity 
from a very early period were accustomed to relieve, even after 
the lapse of an indefinite time, in cases of forfeiture for non- 
payment of rent, on the terms of the tenant paying all arrears, 
interest, and costs ; the parties being thus reinstated in their 
original positions : Hill v. Barclay, 18 Ves. 56, 61. By 4 Geo. 2, 
o. 28, ss. 2 — 4 (superseded by the Common Law Procedure Act, 
1852, 15 & 16 Vict. c. 76, s. 210), the time within which courts 
of equity might relieve was expressly restricted to six months 
from the date of execution ; and the power, as thus limited, was 
conferred on the courts of common law by the Common Law 
Procedure Act, 1860, 23 & 24 Vict. c. 126, s. 1. Relief may be 
given where the lessor has recovered peaceable possession 
without the aid of the court : Howard v. Fanshawe, (1895) 2 
Ch. 581. It is important to observe that the law as regards 
non-payment of rent is not affected by this section (see sub-s. (8)). 

As to the terms on which relief will be granted under the 







V 

LEASES. 55 

« 
Common Law Procedure Act, 1860, see Croft v. LoncUm and Notes to 
County Banking Co,, 14 Q. B. D. 347. Beet. 14. 

2. Uisurance. — In the case of a breach of covenant to insure, ' 

the courts of equity were, by Lord St. Leonards' Act (22 & 23 
Vict. c. 36), ss. 4—9, empowered to grant relief to the tenant 
subject to certain conditions ; and these powers were extended 
to the courts of common law by 23 & 24 Vict. c. 126, s. 2. 
These enactments are repealed by sub-s. (7) ; and, henceforward, 
covenants to insure will stand on the same footing as other 
covenants coming within the terms of this section. See note (x) 
on sub-8. ^7), post, p. 68. 

With respect to all covenants, however, except those relating 
to rent and insurance, the courts were, in the absence of 
equitable circumstances, such as accident and surprise {HiU v. 
Barclay, ubi supra ; Ba/mford v. Greasy, 3 Giff. 676 ; Bargent v, 
Thomson, 4 Giff. 473), formerly unable to give any relief. There 
was no right or practice of a court of equity " to give relief in 
cases of this kind, by way of mercy, or by way merely of saving 
property from forfeiture " : per Cairns, L.C, in Hughes v. 
Metropolitan Bail. Co., 2 App. Cas. 439, 448. 

Agreement for a Lease. — By s. 6 of the Act of 1892, post^ 
the word ** lease" as used in this section is to include **an 
agreement for a lease where the lessee has become entitled to 
have his lease granted " ; but this leaves the question still open 
whether specific performance of a contract for a lease may now 
be ordered, although the plaintiff has already done some act 
which would be a forfeiture of the lease if it had been granted.. 
See Coatsworth v. Johnson, 66 L. J. Q. B. 220 ; Swain v. AyreSy 
21 Q. B. D. 289 ; Lowther v. Heaver, 41 Ch. D. 248, 261. 

{p) Bestrictions on Forfeiture. — Sub-section (1) defines the 
rights and duties of the parties ; sub-s. (2) furnishes the 
machinery for enforcing the fulfilment thereof ; the one dealing 
with * ' restrictions on, " the other with * ' relief against, " forfeiture. 
Read together, the practical result is, that in every action for the 
recovery of land, founded on a proviso for re-entry for breach of 
covenant, the court possesses an unfettered discretion as to the 
relief to be granted. 

Whether Preliminaries are a Condition Precedent.— A 
question of practical importance, and one by no means free from 
difficulty, arises on the construction of the first sub-section. Are 
these proceedings, which necessarily occupy a considerable time, 
and involve the exercise of discretion, a condition precedent to 
the bringing of an action by the lessor, or only to the actual 
recovery of possession ? It has been said by Bacon, V.-C, tha.fc 
one plain condition imposed on the lessor is that he must give 
an "intelligible notice " to the lessee, *'and without that he has 
no right whatever to bring any action : " North London Land 
Co. V. Jacques, 32 W. R. 283 ; and by Davey, L. J., that this 
sub-section '* imposes a fetter by way of condition precedent on 
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Ndtes t6' a lessor wishing to enforce a right of re-entry on forfeiture: 
Sect 14,: Nind v. Nineteenth Century Bg. Soc., (1894) 2 Q. B. 226, 233. 
— — ' These words would point to the conclusion that a formal notice 
is a condition precedent to the bringing of an action. On the 
other hand, in a case of Scott v. Matthew Brown & Co. (51 
L. T. 746), Kay, J., decided that, although no notice had been 
given, a lessor who had re-entered in the absence of the lessee 
was justified in treating the lessee on his taking possession as a 
mere trespiasser, and ejecting him by force. The service of the 
notice, indeed, would have been in this case *'an idle form," as' 
the lessee was absent in America ; but if it were a condition • 
precedent to enforcing the forfeiture, the court would have had 
no power to dispense with its being given. See as to the service 
of notice, s. 67, post, 
 Form of Notice. — The notice to be given must tell the lessee 
what the lessor requires to be done ; if compensation is not 
wanted, the notice need not ask for it, but the lessor may, if he 
pleases, insist on compensation in money instead of allowing the 
lessee to remedy the breach. Lock v. Pearce, (1893) 2 Ch. 271, 
in effect overruling Jacques v. Harrison, 12 Q. B. D. 136, 165 ; 
Greenfield v. Hanson, 2 T. L. R. 876. The notice may now, under 
8. 2 of the Act of 1892, require the lessee to make compensation 
in rJBspect of the costs of the lessor's solicitor and surveyor. This 
enactment supersedes the decisions in Skinners^ Go. v. Knightj 
(1891) 2 Q. B. 542 ; BHdge v. Quick, 61 L. J. Q. B. 375. 

Action or Otherwise. — The words "action or otherwise" 
seem to be directed to the lessor's remedy by entry, and after 
peaceable possession had been obtained, relief might be given 
. under this section (North London Land Go. v. Jacques, 32 W. R. 
283), unless the lessor had proceeded regularly and served a 
proper notice : Rogers v. Rice, (1892) 2 Ch. 170. 

(q) Belief against Forfeiture. — An unlimited discretion 
appears by sub-section (2) to be reposed in the court as to the 
cases in which it will grant or refuse relief, and the terms on 
which it will be granted. Relief may be refused even if no 
notice has been given by the lessor under sub-s. (1) (Scott v. 
Matthew Brown db Go., 51 L. T. 746), and may be granted in 
special cases even after judgment and recovery of possession 
by the lessor : North London Land Co. v. Jacq;ues, 32 W. R. 283. 
The general rule, however, is that the tenant must proceed 
under this section before the landlord has re-entered : QtiiHer v. 
Majdesmj 9 Q. B. D. 672, 675 ; Rogers v. Rice, (1892), 2 Ch. 
170. 

Practice. — ^The court being defined by s. 2 as the High Court 
of Justice, the county courts do not possess the powers conferred 
by this section : Lock v. Fearce, (1893) 2 Ch. 271. If the lessor 
is not proceeding to enforce his rights by action, the application 
must be by action, not by originating summons : Lock v. Fearce, 
ubi 8upra» Where the lessor's action is pending for the recovery 
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of the land, the lessee may set up his claim to relief by his Notes to 
defence and counter-claim in that action : Cholmeley's School at Seet. 14.' 
Highgate v.Seivell, (1893) 2 Q. B. 254 ; and he has been aUowed.  • 
to raise the point at the trial, even though the relief was not 
claimed by the pleadings : Mitchison v. Thomson^ 1 Cab. & E. 72. 

Terms on wbicli Biplief Granted.— The following, cases 

illustrate the terms on which relief will be granted : Eoheta v, 
Booifi, 27 Sol. J. 618 ; North London Land Co. v. Jacques, 32 
W. R. 283 ; Bond v. Freke, W. N. (1884), 47 ; Qnilter v. 
Mapleson, 9 Q. B. D. 672 ; Mitchison v. Thomson, I Cab. & E. 72. 

(r) Lessee and Lessor. — Although by sub-section (3) 
*' lease" includes ".an original or derivative underlease," and 
"lessee" and "lessor" are similarly defined, yet this does not 
enable an underlessee to apply for relief under this section as 
against the original lessor : Cresfivell v. Davidson, 66 L. T. 811 ; 
Burt V. Gray, (1891) 2 Q. B. 98; and the result is the same 
whether the underlease comprises the whole or only a part of. 
the premises demised by the original lease : Nind v. Nineteenth 
Century Building Society, (1894) 2 Q. B. 226. Special provision, 
however, is made by the Act of 1892, s. 4, post, for the 
protection of underlessees in case of the forfeiture of the original, 
lease. 

Sub-demise of part of the Premises.— If part only of the 
premises comprised in the original lease is sub-demised, the sub-, 
lessee is liable for breaches of covenants not only in respect of 
his own part, but also in respect of the rest of the premises. 
This doctrine has not been in any way modified by the present 
section : Cres^vell v. Davidson, 56 L. T. 811. 

Tenancy from Year to Year.^ — It was held under this section, 
that "lease " does not include a tenancy from year to year, or an 
agreement for a lease, unless a case was made out for specific 
performance : Coatsworth v. Johnson, 55 L. J. Q. B. D. 220 ; 
Stvain v. Ayres, 21 Q. B. D. 289 ; and see Ayling v, Mercer, 
W. N, (1885), 166 ; now by the Act of 1892, s. 5, post, "lease" and 
"underlease" are to include agreements, where the lessee or 
underlessee has become entitled to have his lease or underlease. . 
granted. 

Agreement for a Lease. — The agreement is, in such a case, 
treated as equivalent to the lease, according to the doctrine laid 
down in Walsh v. Lonsdale, 21 Ch. D. 9. 

An assignee is a "lessee " within the meaning of this section : 
Cronin v. Rogers, 1 Cab. & E. 348 ; and any person deriving 
title under, or from an underlease, is by the Act of 1892, s. 5, 
post, included in the expression "underlessee." 

(«) Condition of Ee-cntry.— The Act, 10 Geo. 4, c. 50, 
relating to leases of Crown lands, by s. 27 requires the proviso for 
re-entry to be extended to non-observance or non-performance 
of the covenants. In private Acts of Parliament, the leasing 
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Kotes to powers are generally qualified in a similar manner. The 

Sect 14. Settled Estates Act, on the contrary (40 & 41 Vict. c. 18), s. 4, 

and the Settled Land Act, 1882 (45 & 46 Vict. c. 38), s. 7, 

require the condition of re-entry to extend only to non-payment 

of rent. 

{t) Lease, how determined. — The lessee's interest may be 
determined (1) by a condition in the ordinary form conferring 
on the lessor the right to re-enter in case of breach of covenant : 
(2) by a proviso that the lease shall be voi^ if the lessee commits 
a breach (see Bowser v. Colby, 1 fiare, 109) ; and (3) by limiting 
the term until a breach of the covenant takes place. See Doe v. 
Clarke, 8 East, 185. 

The last form is provided for by sub-section (5), the first and 
second are included in the terms "re-entry " and " forfeiture '* 
respectively. 

(u) Covenants excepted from the Section. — ^This sub- 
section has been amended as to conditions of forfeiture on 
bankruptcy or taking in execution, and as to certain kinds of 
land, by the Act of 1892, s. 2 (2), (3), so as in effect to make this 
section applicable within one year from the date of the bankruptcy 
or taking in execution, if the lessee's interest is sold within such 
year. As to covenants not to assign or underlet, see 5 Dav. 
Conv. pt. i., 193, 3rd ed. Under its general jurisdiction the 
court has power, in case of breach of covenant occasioned by 
fraud, accident, surprise or mistake to relieve against the 
forfeiture ; but the omission to ask the lessor for his consent is 
not a ** mistake" which entitles the lessee to equitable relief : 
Barrmv v. Isaacs, (1891) 1 Q. B. 417. As to "bankruptcy," see 
s. 2 (xv.), and Ex parte Gould, 13 Q. B. D. 454. It has been 
held that a proviso for re-entry on the bankruptcy of the lessee, 
his executors, administrators, or assigns, does not apply where 
the lessee becomes bankrupt after having assigned the term : 
Smith V. Gronow, (1891) 2 Q. B. 394. It seems probable that a 
proviso in a lease to a company for re-entry on winding up, 
would be held to fall within the exception in sub.-s. (6), as the 
definition of "bankruptcy" extends to acts and proceedings 
having effects or results similar to those of bankruptcy : 
General Sha/re and Trust Co, v. Wetley Brick Co., 20 Ch. D. 
260. 

(x) Insurance. — Sections 4 — 9 of Lord St. Leonards' Act 
(22 & 23 Vict. c. 35), repealed by this section, first conferred on 
the court the power of relieving from forfeiture in cases of 
breach of covenant to insure. Except as to pending actions (sec 
8. 71 (2), post, p. 154), they are replaced by the more satisfactory 
provisions of this section ; but it must be observed that s. 7 of 
the earlier Act, which conferred on a lessor or mortgagee the 
benefit of an informal insurance, is repealed without any 
corresponding provision being substituted in its stead. Seo 
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PermiaU v. HarhomCy 11 Q. B. 368 ; Fawcett L. & T. 220. Notai to 
But a policy of fire insurance being a contract of indemnity Sect. 14, 

(Darrell v. Tihbettsj 6 Q. B. D. 560 ; and see also BoAfner v. 

Preston, 18 Ch. D. 1 ; CasbeOain v. Preston, 11 Q. B. D. 380), 
and 14 Geo. 3, c. 78, s. 83, having been decided in Ex parte 
Goreiy (4 De G., J. & S. 477) to be a general enactment, the 
landlord would seem to be entitled to require any money 
recovered under an informal insurance to be laid out in 
reinstating the premises. See Vernon v. Smithy 5 B. & Aid. 1. 



IV. — Mortgages. 

15. — (1.) Where a mortgagor is entitled to redeem, ^^^^ 
he shall, by virtue of this Act, have power to require transfer 
the mortgagee, instead of re-conveying, and on the instead of 
terms on which he would be bound to re-convey, to vejing. 
assign the mortgage debt and convey the mortgaged 
property to any third person, as the mortgagor 
directs ; and the mortgagee shall, by virtue of this 
Act, be bound to assign and convey accordingly. 

(2.) This section does not apply in the case of a 
mortgagee being or having been in possession, (y) 

(3.) This section applies to mortgages made either 
before or after the commencement of this Act, and 
shall have effect notwithstanding any stipulation to 
the contrary. 

The definition of mortgagor (s. 2 (vi.), ante) includes "any. 
person from time to time deriving title under the original 
mortgagor or entitled to redeem a mortgage," and where there 
are several mortgages, "every person who is behind the first 
mortgagee is entitled to redeem, and is a mortgagor within the 
meaning of the section :" per Sir G. Jessel, M.R., in Teevan v. 
Smith, 20 Ch. D. 724, 730. In this case it was intimated that 
when the first mortgagee had notice of a second mortgage, the 
mortgagor could not require him to transfer the mortgage ; and 
in order to provide for the difficulties which the multiplicity of 
mortgagees might introduce, the present section was amended 
by the 12th section of the Act of 1882, which is in the following 
words : — 

Act of 1882, section 12. — "The right of the mortgagor, 
\mder section fifteen of the Conveyancing Act of 1881, to 
require a mortgagee, instead of re-conveying, to assign the 
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Notes to mortgage debt and convey the mortgaged property to a third 
Sect; 15. person, shall belong to and be capable of being enforced by each 

' incumbrancer, or by the mortgagor, notwithstanding any 

intermediate incumbrance ; but a requisition of an incumbrancer 
shall prevail over a requisition of the mortgagor, and, as 
between incumbrancers, a requisition of a prior incumbrancer 
shall prevail over a requisition of a subsequent incumbrancer. " 

Incumbrancer. — ^* Incumbrancer" is defined by s. 2 (vii.), 
ante (and the definition presumably applies to this section), in 
terms which seem to be practically equivalent to the definition 
of "mortgage" in the same section. The effect of the two 
sections read together is, that the right to require a transfer 
belongs to the successive mortgagees in the order of priority, 
^ and last of all to the mortgagor. It does not seem clear whether 

a first mortgagee should give notice to a second mortgagee of the 
receipt of a ** requisition " from the mortgagor. 

Under this section the right to require a mortgagee to 
transfer is impliedly dependent on the right to redeem, and as 
an incumbrancer can only redeem one who is prior to himself he 
has no right to give a *' requisition" to any subsequent 
incumbrancer. 

Assignment of the Mortgage Debt. — A mortgagor had, 
before this Act, ixo right to require a mortgagee on being paid off 
to assign the mortgage debt ; for '^ that is a departure from the 
contract beyond all doubt, and not justified by the law and 
practice of the court " ; per Lord Cottenham, L.C, in Dunstan 
V. Pattersan, 2 Phill, 341, 346. 

Conveyance to a Third Person. — The effect of this section is 
to abrogate the above rule. It also reverses the decision in 
Colyer y. Oolyer, 3 De G. J. & S. 676, and Lord Eldon's dictum 
in James v. Biou, 3 Swanst. 234, 241, that "no. mortgagee 
can be compelled to place another person in his stead as 
mortgagee." And see Teevan v. Smith, 20 Ch. D. 724, where 
Jessel, M.Ii., ptates the difficulties of the previous law and the 
effect of the change. 

It seems to be doubtful whether after a foreclosure action has 
been instituted by a first mortgagee a subsequent mortgagee can, 
under this section, require the plaintiff to transfer his security 
to a person outside the suit : Sm,ithett v. Hesketh, 44 Ch. D. 161. 
• Serrible, the mortgagee camiot insist on the mortgagor's joining 
in a transfer under this section ; but in the interests of all 
parties this course should be generally adopted in order to 
acknowledge the amount remaining due on the mortgage : 2 Dav. 
Conv. pt. ii. 264. 

Application of Section. — ^The mortgagee is only bound to 
transfer **on the terms on which he would be bound to re- 
convey ; " and, therefore, his right to tack and to consolidate, 
if not excluded by s. 17, post, p. 63, are not affected by this 
enactment. 

The words **on the terras on which he would be bound to 
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re-convey '^ do not refer merely to the amount of principal, Notes to 
interest, and costs, but to the terms generally ; and, accordingly, Secti 18. 

where the property subject to the mortgage, had been settled, r 

it was held that the tenant for life, having failed to keep down 
the interest on the mortgage, was entitled to require the 
mortgagee, who was also the remainderman as to part of the 
property, to transfer the mortgage to a nominee of his own : 
Alderson v. Elgey, 26 Ch. D. 567. 

The section applies to all kinds of property and to equitable 
as well as to legal mortgages. See Everitt v. Automatic 
Weighing Machine Go,^ (1892) 3 Ch. 506, where this section was 
applied to the paramount lien of the company upon the shares 
of a member for a debt due by him to the company. It seems, 
however, from the words ** to assign the mortgage debt" that 
the section would not apply to a mere charge without personal 
liability. 

Bight to Bedeem. — A mortgagor cannot deprive himself of 
the right to redeem by any contract to the contrary made at the 
time of the advance : Howard v. Harris^ L. C, in Eq. vol. ii., 
1058. No redemption is, however, allowed before the time fixed 
for payment : Brown v. Cole^ 14 Sim. 427. ** Although the law 
will not allow a mortgagor to be precluded from redeeming 
altogether, yet he may be precluded from redeeming for a fixed 
period, such as five or seven years. That is why the words 
* where a morl^agor is entitled to redeem,' are inserted" : per 
Sir G. Jessel, M.R., Teevanx, Smith, 20 Ch. D. 724, 729. The 
right of redemption is barred by an order of foreclosure 
absolute {Heath v. Pugh, 6 Q. B. D. 345, and cases cited by 
Lord SelboRne, L.C, at p. 360, aflSrmed D. P., 7 App. Cas. 
235) ; but the court has a discretion even after f oreclosuriB 
.absolute as to opening the foreclosure (Campbell v. Holylandy ' 
7 Oh. D. 166. See Fisher on Mortgages, 956, 4th ed.) ; and 
also by a sale under a power in the mortgage deed, even where 
the purchaser was a second mortgagee : Shaw v. Bunny , 33 Beav. 
494 ; 2 De. G., J. & S. 468 ; Kirkux)od v. Thompson, 2 H. & M. 
392; 2 De G., J. & S. 613. A foreclosure absolute will, 
however, be set aside on the ground of actual fraud : Patch v. 
Ward, L. R. 3 Ch. 203. 

Persons Entitled to Bedeem. — **Any person interested in 
the equity of redemption is entitled to redeem ; and when, being 
so entitled, he tenders the mortgage money and interest, he, 
having a part in the equity of redemption, is entitled to the 
delivery of the title deeds, and to have a conveyance of the 
property": per Lord Hatherley, L.C, in Pearce v. Morris^ 
L. R. 5 Ch. 227. 

Thus, for example, a tenant for life (RUey v. Croydon, 2 Dr. 
'& Sm. 293) ; a tenant in tail, who has joined in a mortgage with 
the tenant for life (PloAjford v. Playford, 4 Hare, 546) ; a tenant 
,by the curtesy {Jones v. Meredith^ Bunb. 346) ; a widow entitled 
to dower, if married since 1834 ; secus, if married before {Dawson 
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Notes to V. Bank of Whitehaven, 6 Ch. D. 218) ; the heir (Uoyd v. Wait, 

Sect. 16. 1 Phil. 61) ; a judgment creditor who has issued execution 

{Mildred v. Austin, L. R. 8 Eq. 220) ; secus, before execution 

{Earl of Cork v. Russell, L. R. 13 Eq. 210) ; an executor as to 

mixed reality and personalty {Hall v. Heward, 32 Ch. D. 430) ; 

a lessee {Tarn v. Turner, 39 Ch. D. 456), besides many others, 

are entitled to redeem. See Seton, 1602. 

(y) Mortgagee in Possession. — ^The reason for excluding a 
mortgagee in possession from the operation of this section is, 
obvioudy, that when the mortgagee enters into possession, the 
relations of the parties are completely changed. ''From the 
ineligible position of a mortgagee in possession, few could be 
found to take a transfer of such a mortgage, even with the 
mortgagor's concurrence " : 2 Dav. Conv. pt. ii. 274 (y). 

A mortgagee who has entered into possession cannot get rid of 
his responsibility by relinquishing possession : Be Prytherch, 
42 Ch. D. 590 ; and he continues liable to account even after 
transferring his mortgage : Hall v. Hevxird, 32 Ch. D. 430. 

The operation of the section seems to be excluded where any 
mortgagee, and not merely the mortgagee who is required to 
transfer, is or has been in possession. See, as to what amounts 
to taking possession, Noyes v. Pollock, 32 Ch. D. 53; Fisher, 
852, 4th ed. ; Coote, 1102, 4th ed. 

16. — (1.) A mortgagor, as long as his right to 
redeem subsists, shall, by virtue of this Act, be 
entitled from time to time, at reasonable times, on 
his request, and at his own cost, and on payment of 
the mortgagee's costs and expenses in this behalf, to 
inspect and make copies or abstracts of or extracts 
from the documents of title relating to the mortgaged 
property in the custody or power of the mortgagee. 

(2.) This section applies only to mortgages made 
after th^ commencement of this Act, and shall have 
effect notwithstanding any stipulation to the contrary. 

Formerly Mortgagee not bound to Produce his Deeds.— 
This section, which carries out a recommendation of the Real 
Property Commissioners (3rd Report, p. 72), overrules a long 
line of cases which decide that the mortgagee is not in general 
bound to produce his deeds, unless he is redeemed. See Sparke 
V. Montriou, 1 Y. & C. Ex. 103 ; Cannock v. Jauncey, 1 Drew. 
497 ; Greenwood v. JRothwell, 7 Beav. 291 ; Chichester v. Marquis 
of DonegaU, L. R. 5 Ch. 497 ; Fisher, 300, 4th ed. 

The words "cw long as his ri^ht to redeem subsists," which 
replace *^xs entitled to redeem** in the last preceding section. 
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seem to be specially pointed to the period of limitation between Notes to 
mortgagor and mortgagee ; which by the Real Property Limita- Sect. 16. 

tion Act (37 & 38 Vict. c. 67), s. 7, has been fixed at twelve 

years from the time when the mortgagee took possession, or 
from the last written acknowledgment ; a term not to be 
extended by reason of the mortgagor being under disability : 
Forder v. PaMeraon, 17 Ch. D. 132. See also Kinsman v. 
Bmise, 17 Oh. D. 104, where it was held that the mortgagor's 
possession of part does not prevent time running as to the 
residue of the property. 

A director of a company would seem to have a right to inspect 
a trust deed given to secure its debentures : Bum v. London 
and South Wales Coal Co., 35 Sol. J. 86. It seems probable that 
although the mortgagor, in the case of a mortgage for a term 
certain, is not, until the expiration of such term, '* entitled to 
redeem " within the meaning of the last section, yet the " right 
to redeem," being equivalent to the equity of redemption, exists 
for the purposes of the present section, so as to entitle Ihe 
mortgagor to inspect the deeds immediately after the execution 
of the mortgage. 

17. — (1.) A mortgagor seeking to redeem any one Restriction 
mortgage, shall, by virtue of this Act, be entitled to soudauon of 

-, 'ill* T T mortgage*. 

do SO, Without paying any money due under any 
separate mortgage made by him, or by any person 
through whom he claims, on property other than 
that comprised in the mortgage which he seeks to 
redeem (z), 

(2.) This section applies only if and as far as a 
contrary intention is not expressed in the mortgage 
deeds or one of them. 

(3.) This section applies only where the mortgages 
or one of them are or is made after the commenceT 
ment of this Act. 

Consolidation of Mortgages. — The application of the section 
may be excluded by the expression of a contrary intention in 
either of the mortgage deeds ; and it is now the usual practice 
to insert a clause of exclusion, the eflfect of which is simply to 
sweep away the restriction imposed by the Act, and to leave the 
parties in the same position as if it had never been passed : per 
Stirling, J., Bird v. Wenn, 33 Ch. D. 216, 217. 

Early Extension of the Doctrine. — The doctrine was 
originally confined to legal mortgages which had become absolute 
at law (Jones v. Smith, 2 Yes. jun. 372) ; but it has since been 
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Notes to extended s^o ad to apply to equitable ad well as legal mortgages 
Sect. 17. (CracknaU v. Janson, 11 Ch. D. 1), and to foreclosure as well as 

^ redemption actions : Sdhy v. Pomfret, 1 J. & H. 336 ; 3 De G. 

F. & J. 595, and it has long been settled that the right of con- 
solidation may be exercised by the transferee of the mortgages 
iis well as by the original mortgagee, and may be exercised in 
respect of equitable mortgages as well as by a mortgagee holding 
the legal estate absolute at law ; and on the other hand, that it 
may be asserted against the assignee of an equity of redemption 
from the mortgagor as well as against the mortgagor himself : 
per Lord Davey, in Pledge v. WhUe (1896), A. C. 187, 192. 

Principle of Consolidation. — The doctrine of the consolid&- 
. tion of mortgages rests on the principle that a person who holds 
two securities from the same debtor cannot be compelled to give 
up either security unless both debts are paid. In the simple 
. case of two mortgages between the same parties, where there 
has been no assignment, the right is perfectly clear ; but com- 
plications are introduced where the equity of redemption in one 
or both of the mortgages is assigned either to a purchaser or a 
puisne mortgagee, or where the mortgages were originally given 
to different persons and subsequently became united in the same 
hand. One general principle, however, includes all the cases, 
namely, that at the date when redemption is sought or at some 
time previously, all the mortgages must have been vested in one 
person and the equities of redemption in another : Pledge v. 
JFhite, vhi supra. If that state of things arises, no subsequent 
splitting of the equities of redemption will deprive the mort- 
gagee of his right to consolidate. 

Examples. — The doctrine applies where the mortgages to 
different mortgagees become united after the assignment 
(including an assignment by way of mortgage) of both equities 
of redemption to the same person, whether by operation of law 
{Sdhy V. Pomfret, 3 De G. F. & J. 595), or by act of the- parties 
(Tweedale v. Tweedale, 23 Beav. 341 ; Vint v. Padget, 2 
De G. & J. 611 ; Pledge v. White, (1896) A. C. 187) ; but not if 
the equity of redemption in one mortgage is assigned before the 
union of the mortgages (Harter v. Colman, 19 Ch. D/ 630), nor 
does the doctrine apply if the assignment of one equity of 
redemption is made before the mortgage on the other property 
is created : Baker v. Gray, 1 Ch. D. 491 ; Jennings v. Jordan, 6 
App. Cad. 698 ; overruling Tassdl v. Smith, 2 De G. & J. 713 ; 
Beevor v. Luck, L. R. 4 Eq. 537, so far as they contravene this 
principle. 

The case of Vint v. Padget marks the extreme limit to which 
the doctrine of consolidation will be carried. See Minter v. 
-Ca/rr, (1894) 3 Ch. 498 ; Pledge v. White, uhi supra. 

Notice. — The right to consolidate does not appear to be 
Affected in any way by the doctrines of notice. Thus a pur- 
chaser of the equity of redemption in one of the properties, 
without notice of the other mortgage, was held to be bound by 
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the rule (Ireson v. Denn, 2 Cox, 425) ; and it was also applied Notai to 
where a mortgagee at the time of taking a transfer of one of the Soct. 17. , 
mortgages had notice of a second mortgage on the property ; " " 
Vint V. Fadget, 1 Giff. 446 ; 2 De G. ife J. 611. 

No consolidation can take place where in one of the mortgages 
soi^ht to be consolidated there has been no default : Ou/mmins 
Y, Fletcher, 14 Ch. D. 699. 

An Equitable Bight. — ^The right to consolidate is an equitable 
right (Jennings v. Jordom, 6 App. Cas. 698 ; Harter v. Colmany 
19 Gh. D. 630^ ; and, being an equitable right, it follows that 
the ordinary mcidents of equitable rights must attach to it ; 
and one of Uiem is that the assignee of an equitable right stands 
in no better position than his assignor, assuming always that 
none of the parties had done anything which would mislead in 
any way the persons claiming under the assignment, or been 
guilty of any such conduct as would set up counter-equities, so 
to speak, against the person claiming the right : per Stibling, J., 
Bird V. Wenn, 33 Ch. D. 216, 219. 

Where this section is excluded the mortgagee does not lose 
his right to consoUdate by giving notice to the mortgagor under 
s. 20 of this Act to pay off one of the mortgages : wiffith y. 
Found, 46 Ch. D. 663. 

Property subject to a voluntary settlement had been mort- 
gaged by the settlor, and the mortgagee also held another 
mortgage on a different estate of the same person, and it was 
decided that, although the former mortgage operated as a 
revocation pro tanto of the settlement, the mortgagee had no 
right to consolidate as a^inst the cestuia que 1/rust: Be 
Walhampton Estate, 26 Ch. D. 391. 

The doctrine does not apply to bills of sale, so as to enable 
the holder of a registered bill to discharge, as against an execu-* 
tion creditor, a prior mortgage out of the proceeds of sale of the 
goods ; Chestoorth v. Hunt, 6 C. P. D. 266. 

(z) Costs. — ^It has been decided in a case to which this section 
applied, that where the mortgagee had obtained in a sin^e 
action a judgment for foreclosure of two mortgages, the costs 
should be rateably apportioned between the mortgages ; for 
otherwise it would amount to consolidation as regards costs, 
although by the express terms of the statute the mortgagor is 
allowed to redeem separately : De Caux v. Skipper, 31 Ch. D. 
636, overruling Claphomi v. Andrews, 27 Ch. D. 679. 

A mortgagee whose unfounded claim to consolidate is the sole 
cause of litigation may be ordered to pay the costs of an action 
for redemption : Squire v. Fo/rdoe, 40 W. R. 100. 

Leases, 
18. — (1.) Amortgagor of land while in possession i^easing 
shall, as against every incumbrancer, have^ by virtue mw^or 
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s^ctrla, 6f this Act, power to make from time to time any 

—' such lease of the mortgaged land, or any part thereof, 

mor^'agee ^^ ^^ ^^ this.section described and authorized, (a) 

topossession. ^2.) A mortgagee of land while in possession shall, 

as against all prior incumbrancers, if any, and a« 

against the mortgagor, have, by virtue of this Act, 

power to make from time to time any such lease as 

aforesaid (a). 

(3.) The leases which this section authorizes are— 
(i.) An agricultural or occupation lease for any 

term not exceeding twenty-one years; and 
(ii.) A building lease for any term not exceeding 
ninety-nine years (6). 
' (4.) Every person making a lease under this sectioii' 
liiay execute and do all assurances and things neces- 
sary or proper in that behalf. 

] (5.) Every such lease shall be made to take effect* 
in possession not later than twelve months after its 
date. 

(6.) Every such lease shall reserve the best rent 
that can reasonably be obtained, regard being had to 
the circumstances of the case, but without any fine 
being taken (c). 5 

 (7.) Every such lease shall contain a covenant. by 
the lessee for pajonent of the rent, and a condition 
of re-entry on the rent not being paid within a time; 
therein specified not exceeding thirty days (d). 

. (8.) A counterpart of every such lease shall be 
executed by the lessee and delivered to the lessor, of 
which execution and delivery the execution of the. 
lease by the lessor shall, in favour of the lessee and- 
all persons deriving title under him, be sufficient 
evidence. 
, .^ (9.) Every such building lease shall be made in 
> . * consideration of the lessee, or some person by whose^ 
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direction the lease is granted, having erected, or Sect, is, 
agreeing to erect within not more than five years ^ -' 
from the date of the lease, buildings, new or 
additional, or having improved or repaired buildings, 
or agreeing to improve or repair buildings within that 
time, or having executed, or agreeing to execute,' 
%vithin that time, on the land leased, an improvement' 
for or in connexion with building purposes (e). 

(10.) In any such building lease a peppercorn rent, 
or a nominal or other rent less than the rent 
ultimately payable, may be made payable for the first 
five years, or any less part of the term (/). 

(11.) In case of a lease by the mortgagor, he shall, 
within one month after making the lease, deliver to 
the mortg£(fgee, or, where there are more than one, to 
the mortgagee first in priority, a counterpart of the 
lease duly executed by the lessee ; but the lessee 
shall not be concerned to see that this provision is 
complied with (g). 

(12.) A contract to make or accept a lease under 
this section may be enforced by or against every, 
person on whom the lease if granted would be 
binding (A). 

(13.) This section appUes only if and as far as a 
contrary intention is not expressed by the mortgagor 
and mortgagee in the mortgage deed, or otherwise in 
writing, and shall have effect subject to the terms of 
the mortgage deed or of any such writing and to the 
provisions therein contained (i), 

(14.) Nothing in this Act shall prevent the mort- 
gage deed from reserving to or conferring on the^ 
mortgagor or the mortgagee, or both, any further or 
other powers of leasing or having reference to leasing ; 
and any ifurther or other powers so reserved or con- 
ferred shall be exerciseable, as far as may be, as if- 

F 2 
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8««t. 18, they were conferred by this Act, and with all the like 

*" incidents, effects, and consequences, unless a contrary 

intention is expressed in the mortgage deed (k), 

(15.) Nothing in this Act shall be construed to 
enable a mortgagor or mortgagee to make a lease for 
any longer term or on any other conditions than such 
as could have been granted or imposed by the mort- 
gagor, with the concurrence of all the incumbrancers, 
if this Act had not been passed {t). 

(16.) This section applies only in case of a mort- 
gage made after the commencement of this Act; but 
the provisions thereof, or any of them, may, by 
agreement in writing made after the commencement 
of this Act, between mortgagor and mortgagee, be 
applied to a mortgage made before the commencement 
of this Act, so, nevertheless, that any such agreement 
shall not prejudicially affect any right or interest 
of any mortgagee not joining in or adopting the 
agreement (m). 

(17.) The provisions of this section referring to a 
lease shall be construed to extend and apply, as far 
as circumstances admit, to any letting, and to an 
agreement, whether in writing or not, for leasing or 
letting (n). 

Leasing Powers of Mortgagor and Mortgagee in Posses- 
sion. — ^The provisions of tkLs section are not uncommonly 
excluded, so far at least as the mortgagor is concerned, and it i& 
conceived without necessity. See Key and Elphinstone's Con- 
veyancing, vol. ii., 49, 4th ed., where it is pointed out that 
the exclusion of the statutory power may be positively dis- 
advantageous to the mortgagee ; since if voidable leases were 
granted without his concurrence, and he were willing to confirm, 
them, he would be in a less favourable position, as regards 
enforcing the lessee's covenants, than if the leases had been 
validly granted under a power. 

Leaseholds. — ^This section seems to apply to mortgages of 
leaseholds as well as freeholds. See the definition of '*land," 
8. 2 (ii.), <mte, and Tomhins v. Jones, 37 W. R. 328. SetMe^ 
l^e section also applies, subject to the customary restrictions, 
in the case of copyholds. But the mortgagee, before exercisiBg 
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the statutory powers, would have to be admitted tenant on the {Notes to 
court rolls, as otherwise he could not obtain the requisite licence Sect 18. 
from the lord. — - 

Former Law. — Before this Act a lease by a mortgagor, 
though good by estoppel against himself and his assigns 
{Cuthb&rtson v. Irving, 4 H. & N. 742 ; 6 H. & N. 135), was 
voidable by the mortgagee, because it did not take effect out 
of the legal estate ; and a lease by a mortgagee, even when he 
had entered into possession, was liable to be avoided by 
redemption ; moreover, since the account against a mortgagee 
in possession is always taken on the footing of wilful default, 
he would have been liable for the rents which he might have 
received, if the lease could be shown to be improvident : 
May&r v. Mv/rroA/y 8 Ch. D. 424. The liability of the 
mortgagee under this section does not seem to be altered in 
this respect. To make a perfect lease without the aid of this 
section, the mortgagor and mortgagee should both concur, 
unless leasing powers are reserved by the mortgage deed. 
This is not unfrequently done, the mortgagor's lease then 
taking effect out of the seisin of the mortgagee by virtue of 
the power : Keech v. HaU, Dougl. 21 ; 1 Smith's L. C. 546, 
9th ed. 

As to the effect of a recognition by the mortgagee of tenancies 
created by the mortgagor, see Moss v. OaUimore, Dougl. 279 ; 
(hrhett v. Plowdm, 25 Ch. D. 678 ; 1 Smith's L. C. 604, 9th ed. 

The effect of a lease duly granted under this section is tho 
same as if both the mortgagor and mortgagee had joined in 
the lease : WUs(m v. QueeWs Club, (1891) 3 Ch. 522, where 
the lessee under a building lease granted by the mortgagor 
obtained an injunction restraining an obstruction of his 
windows by purchasers of the adjoining land from the mort- 
gagees under their power of sale. 

(a) Terms and Conditions of Leases. — The power is to 
grant such lease as in this section ''described and authorized." 
The statutory conditions ought, therefore, to be strictly observed, 
for so far as the lease is in excess of the power it will operate 
only under the former law. See siipra, 

(6) Covenants to Renew.— The powers conferred by this W^<»Wj^ 
section do not authorize the insertion in the lease of a covenant'***'im^ »m^^ 
for renewal; but the insertion of such a covenant does notC«*»ii«wAxuftr 
make the lease void. When the time comes for the performance^ it^/^^^^^ > 
of the covenant by the expiration of the first lease, it must he^J^y^^ 44^ <^ 
shown that the rent is the *'best rent ", that can reasonably be/|,j£>>Q VU,uuX* 
obtained at that time, otherwise the renewed lease will be void. A j^ i^^^ /ccIZ 
See Doe v. Bettisoriy 12 East, 305 ; Cros Light and Coke Co. v.^^ji ,. .-jyi-- 
ro««e, 35 Ch. D. 519. . -SSa^ST' 

(c) Best Bent. — In determining the question whether the^«^Jc4) /[' 
**best rent" has in fact been reserved, '*the circumstances//'^ ^yc^*1 
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Notes to of the case*' are to be regarded. See Be Chavmer's Settled 
'Sect. 18.' JSstates, (1892) 2 Ch. 192, and Settled Land Act, 1882, s. 7 (2). 

(d) Condition of Be-entry. — The condition of re-entry i& 
not made to extend to breaches of covenant. . See s. 14. This 
is in accordance with the practice as to leasing powers : 2 Dav. 
Conv., pt: ii. 233, 4th ed. In a lease by the mortgagor the 
covenants of the lessee may be entered into with the mortgagor, 
although he is not entitled to the legal reversion, and by s. 10, 
ante, the benefit of such covenants will pass to the mortgagee, 
who must, however, give notice to the tenant of his intention 
to exercise his rights as mortgagee : Municipal Permanent 
Investment Building Society v. Smith, 22 Q. B. D. 70. In a 
lease by a mortgagee in possession, if the mortgagor redeems 
or resumes possession, he can sue on the covenants. See Jud. 
Act, 1873, s. 25 (6). Oreenmvciy v. HaH, 14 C. B. 340; 
YdUywly v. Gower^ 11 Exch. 274; Sugden on Powers, 812, 
8th ed, 

(e) Building Lease. — The definition of ** building lease" 
here contained is a development of that in s. 2 (x.). See note 
on that . definition, ante, p. 5. The absence of & covenant 
to build is fatal to the validity of a building lease : Hallett to 
Martin, 24 Ch. D. 624; Be DanidVs Settled Estates, (1894) 
3Ch..503. 

As to repairing leases, see Tniscott v. Diamond Bock Boring 
Co., 20 Ch. D. 261, where it was held (following ^owion v. Pratt, 
2 H. & C. 676, and overruling Doe v. Withers, 2 B. & Ad. 896), 
that a .power to grant repairing leases was well executed by a 
lease containing a covenant to do " all necessary repairs. " 

r 

(/) iPeppercom Bent. — It has been objected to this statutory 
power, that a mortgagor might.grant a repairing lease for a term 
of five years at a nominal rent, thereby depriving the mortgagee 
of his interest during that time. It seems, however, that this 
provision must be read with sub-s. (6), and that if the "best 
rent," including the capital expenditure, were not reserved, 
the lease would be void as against the mortgagee. 

(g) Delivery of Counterpart to Mortgagee.— The validity 
of the lease does not seem to be affected by the failure to 
deliver a counterpart to the mortgagee. No penalty is attached 
to its violation, unless it is to be found in s. 20, post, p. 76, 
which makes the statutory power of sale exerciseable on breach 
of any provision in this Act. 

(h) Specific Performance. — A contract by a mortgagor tb 
-grant a lease in accordance with the conditions of this section 
could by virtue of sub-section (12) be enforced against the 
mortgagee if he had in the meantine entered into possession 
of the land. Specific performance, it is presumed, could only 



MOBTGAGPS. , 71 

be granted if the terms of the contract were such as, inde-r Nc^fcestc^ 
|)endently of the section, would be enforced, namely, if the Sect. 1<$^ 

duration as well as the commencement of the term {Nesham v. . i 

Sdhy, L. R. 13 Eq. 191 ; B. 7 Ch. 40a; Ma/rshaU v. Berridge, 
19 Ch. D. 233, overruling Jaqaes v. MUla/r, 6 Ch. B. 163), Ihe 
rent to be paid, and the names of the contracting parties 
appeared in the written contract : WUHams v, Xo/ce, 29 L. J. 
Q. B. 1 ; Wan-jier v. WUlington^ 3 Dr. 523 ; WiUiamJsy, Jordan, 
6 Ch. D. 517. 

• 

(t) Contrary Intention. — Since the provisions of this section 
may be excluded by any written agreement between the mort- 
gagor and mortgagee, it is difficult to see how an intending 
lessee could satisfy himself as to the validity of the lease. 

(k) Express Powers. — If it is desired to exclude the operation 
of this section, it will not be sufficient to insert express powers ; 
but the section must be negatived, otherwise such of its pro- 
visions as are applicable will be read as supplementing those 
contained in the deed. 

(0 Mortgagor a Limited Owner.— Sub-section (15) contains 
a saving clause which seems, from the words, "for any 
longer term," to be intended to apply to mortgages of lease- 
holds or other limited interests. Where the mortgagor is a 
limited owner the provisions of the Settled Land Act, 1882, 
s. 50, have to be regarded, and the mortgagee cannot exercise 
the leasiog powers of this section. 

(m) Mortgages made before the Act. — This section does 
not seem to apply to a mortgage deed executed,- after the 
commencement of this Act, in pursuance of an. agreement 
entered into before that date ; and it was held that a mortgagee 
in such circumstances was not entitled to insist on the insertion 
of a clause excluding this section : Be Niigent and Biley, 49 
L.T.132. 

t 

{V') Parol Leases. — Sub-section (17), extending the provisions 
of the section to any letting, and to an agreement, whether in 
writing or not, seems to be scarcely consistent with the delivery 
of a *' counterpart " to the lessor (sub-s. (8)), and to the mort- 
gagee (sub-s. (11)) ; or with the provision that every §uch, lease 
shall contain a ^'covenant by the lessee " (sub-s. (7)). 
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19. — (1.) A mortgagee, where the mortgage is Powers 
made by deed, shall, by virtue of this Act, have estate or 

1 P n • 11-1 •<. 1 Interest of 

the loUowing powers, to the hke extent as if they mortgagee. 
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*JfJ' ^^» had been in terms conferred by the mortgage deed, 
-^*'- but not further (namely) : 

(i.) A power, when the mortgage money has 
become due, to sell, or to concur with 
any other person in selHng, the mortgaged 
property, or any part thereof, either subject 
to prior charges, or not, and either together 
or in lots, by pubUc auction or by private 
contract, subject to such conditions re- 
specting title, or evidence of title, or other 
matter, as he (the mortgagee) thinks fit, 
with power to vary any contract for sale, 
and to buy in at an auction, or to rescind 
any contract for sale, and to re-sell, with- 
out being answerable for any loss occasioned 
thereby ; and (o) 

(ii.) A power, at any time after the date of the 
mortgage deed, to insure and keep insured 
against loss or damage by fire any building, 
or any effects or property of an insurable 
nature, whether afi&xed to the freehold or 
not, being or forming part of the mort- 
gaged property, and the premiums paid 
for any such insurance shall be a charge 
on the mortgaged property, in addition to 
the mortgage money, and with the same 
priority, and with interest at the same rate, 
as the mortgage money ; and (p) 

(iii.) A power, when the mortgage money has 
become due, to appoint a receiver of the 
income of the mortgaged property, or of 
' any part thereof ; and {q) 

(iv.) A power, while the mortgagee is in posses- 
sion, to cut and sell timber and other trees 
ripe for cutting, and not planted or left 
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standing for shelter or ornament, or to Sect i9, 

contract for any such cutting and sale, to . 1 

be completed within any time not exceeding 

twelve months from the' making of thQ 

contract (r). 

(2.) The provisions of this Act relating to the 

foregoing powers, comprised either in this section or 

in any subsequent section regulating the exercise of 

those powers, may be varied or extended by the 

mortgage deed, and, as so varied or extended, shall, 

as far as may be, operate in the like manner, and 

with all the like incidents, effects, and consequences, 

as if such variations or extensions were contained in 

this Act. 

(3.) This section applies only if and as far as a 
contrary intention is not expressed in the mortgage 
deed, and shall have effect subject to the terms of 
the mortgage deed and to the provisions therein 
contained. 

(4.) This section applies only where the mortgage 
deed is executed after the commencement of this 
Act. 

Powers Conferred on Mortgagees. — ^The powers relating to 
sale, insurance, and appointment of receiver conferred on 
mortgagees by Lord Cranworth's Act (23 & 24 Vict. c. 145), 
ss. 11 — 24, were not to any great extent relied on in practice, 
chiefly because their provisions were not as favourable to 
mortgagees as those usually inserted in the mortgage deed. 
These sections have accordingly been repealed by s. vl^ post^ 
and the powers contained in this section, which agree more 
closely with the usual form, have been substituted for them as 
to mortgages executed after the commencement of the Act. 
Although they are conferred only when the mortgage is made by 
deed, yet they can be expressly incorporated in a written 
agreement : Be Thompson and Holty 44 Gh. D. 492. 

The powers of this section have been conferred upon Urban 
Sanitary Authorities for the purpose of enforcing their statutory 
charge in respect of Private Street Works (55 & 56 Vict. c. 57, 
s. 13), and also upon the owners of rent charges on their redemp- 
tion under the Copyhold Act, 1894 (57 & 58 Vict. c. 46), s. 30, 
in respect of the redemption money and arrears. 
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Notes to . A mortgage to a building society, in the usual form, does not 
Sect. 19. ^eem to incorporate these powers. See Be Thompson and Holty 
"'zz^ 44Ch. D. 492. 

Bills of Sale. — These powers, however, have not, since the 
commencement of the Bills of Sale Act, 1882 (45 & 46 Vict, 
c. 43), been incorporated in bills of sale, for the inflexible 
statutory form supplied by that Act .is inconsistent with the 
provisions of this section : [Calvert v, Thomas, 19 Q. B. D. 
204, explaining Be MorriU, 18 Q. B. D. 222, and Watkins v. 
Evans, 18 Q. B. D. 386 ; and see Be Yates, 38 Ch. D. 112. 

Debentures. — Mortgage debentures issued by a railway or 
other company under the Companies Clauses Act, 1845 (8 Vict. 
c. 16), s. 38, do not incorporate the powers of this section, for 
they only charge the undertaking as a going concern : Gardner v. 
L, a & D. BaU. Co., L. R. 2 Ch. 201 ; Attree v. Hawe, 9 Ch. D. 
337 ; and it has been held that the power of sale conferred by 
this section does not apply to mortgage debentures issued by 
limited companies : Blaker v. Herts and Essex WaterworJcs Co., 
41 Ch. D. 399. The company, however, in this case was an 
undertaking for a public purpose, and the plaintifl* held only 
some of the series of debentures. It may be a question whether 
all the debenture holders of an ordinary trading company, 
acting together, cannot, notwithstanding the decision in this 
case, exercise the powers of this section. See Palmer's Company 
Precedents, 6th ed., p. 674. 

(o) Power of Sale. — The power of sale conferred by this Act 
seems to comprise every provision ordinarily inserted in mort- 
gage deeds, and to be more favourable to the mortgagee than 
the common power. See next section. 

Fixtures. — The power to sell "the mortgaged property, or 
any part, thereof," does not authorize the mortgagee to sell 
fixtures separately from the land ; the effect of which would be 
to make the deed void as to the fixtures, unless it was registered 
as a bill of sale : Be Yates, 38 Ch. D. 112. 

Minerals. — A mortgagee cannot, it is submitted, under this 
section sell the surface and the minerals separately, unless he 
obtains the sanction of the court under the Trustee Act, 1893, 
s. 44, and the Trustee Act, 1894, s. 3. 

Person to exercise Powers. — It will be noticed that 
*' mortgagee," by virtue of s. 2 (vi.), includes any person from 
time to time deriving title under the original mortgagee ; and, 
therefore, that the executors or administrators of a deceased 
sole mortgagee, who also, by s. 30, post, p. 96, take the legal 
estate ; the survivor of two joint mortgagees (see Hind v. Boole, 
IK. & J. 383, and s. 61, post, p. 138) ; in short, any person for 
the time being entitled to receive and give a discharge for the 
mortgage money (s. 21, sub-s. 4), may exercise the powers 
conferred by this section. 

When the Power arises. — It is not until after "the 
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mortgage, money becomes . due " that the power of sale can be Notes to 
exercised. The word ^'due" is ambiguous, and may mean Sect. 19, 
either "owing" or "payable" : Ex parte Kemp, L. R. 9 Chi -. — r 
383 ; Be Stockton Iron Co., 2 Ch. D. 101. 

Concurrence with Another. — When the mortgagee concurs 
.with another person in selling, the purchase money must be 
apportioned before completion : Be Cooper and AUen^s Contract, 
4 Ch. D. 802, 818 ; and it has been held that under a contract 
for sale by a mortgagee under his power of sale, the purchaser 
could be compelled, the power of sale not being exerciseable, to 
accept a title from the mortgagee and the owners of the equity 
of redemption : Be Thompson and Holt, 44 Ch. D. 492, 

(p) Power to Insure. — The power contained in Lord 
Cranworth's Act on this subject was defective- in several 
particulars, which have been here corrected. It did not arise 
•until such default had been made as authorized the mortgagee 
to sell, and there was no provision as to the application of the 
insurance money towards reinstating the premises or reducing 
the mortgage debt. Here the mortgagee may insure at any 
time after the date of the mortgage deed, and, under s. 23, 
require the mortgagor to apply the money received in making 
good the loss, or in discharging the mortgage debt. 

But it should be noticed that under this statutory power the 
mortgagee cannot, as under the ordinary power, <;ompel the 
mortgagor to repay the money expended in premiums separately 
from the mortgage debt ;' and that, even in the case of an 
insufficient security, they must be added to the principal money 
charged on the property. If it is desired that the insurance 
should be effected by the mortgagor, it will still be necessary to 
insert a covenant in that behalf. See, as to the power of 
insuring where a receiver has been appointed, s. 24, sub.-s; (7), 
post, p. 84. 

(q) Power to appoint Beceiver. — The provisions contained 

in this Act (ss. 20, 24) as to receivers are substantially a 

re-enactment of those contained in Lord Cranworth's Act, 

except that the mortgagee cannot, under this Act make the 

'appoiatment until he has become entitled to exercise the power 

-of sale, instead of* being able to do so after the lapse of a year, 

/whether there was default or not, and even though the mortgage 

was continued by mutual agreement. 

The object of appointing a receiver is to give the mortgagee 
the advantages, without the responsibilities, of possession ; Dav. 
Conv. ii. pt. 2, 99, 4th ed. 

See further as to the appointment, powers, remuneration, and 
duties of a receiver, s. 24, post, p. 83, and notes thereon. 

(r) Power to Cut and Sell Timber.— The power of cutting 
and selling timber is limited to cases where the mortgagor could 
himself have cut and sold timber, since the powers in this section 
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Notes to are only valid *^ to the like extent as if they had been in terms 

fleet. 19. conferred by the mortgage deed." 
''^ — ' As the law stood before this Act, a mortgagor might obtain an 
injunction to restrain a mortgagee in fee in possession from 
cutting timber where the security was sufficient : Farromt v. 
Lovd, 3 Atk. 723 ; MiUett v. Da/vey, 31 Beav. 470. The power 
does not extend to opening and working mines, which will 
therefore remain on their former footing ; nor does the section 
give any directions as to the application of the proceeds of sale. 
As to what is "timber," and the relative rights of tenant for 
life and remainderman in relation thereto, see Hon/yvjood v. 
Honytoood, L. R. 18 Eq. 306 ; Dashwood v. MagmobOy (1891) 
3 Ch. 306. As to ornamental timber, Baker v. Sebfight, 13 
Ch. D. 179. 

• 

?/S?^SS 20. A mortgagee shall not exercise the power of 
Mif!^^^^ ^' s^'® conferred by this Act unless and until — 

(i.) Notice requiring payment of the mortgage 
money has been served on the mortgagor or 
one of several mortgagors, and default has 
been made in payment of the mortgage 
money, or of part thereof, for three months 
after such service ; or 

(ii.) Some interest under the mortgage is in arrear 
and unpaid for two months after becoming 
due; or 

(iii.) There has been a breach of some provision 
contained in the mortgage deed or in this 
Act, and on the part of the mortgagor, or 
of some person concurring in making the 
mortgage, to be observed or performed, 
other than and besides a covenant for 
payment of the mortgage money or interest 
thereon. 

Notice. — As to the notice, see s. 67, post^ p. 150. 

U tenant for life and tenant in tail join in effecting a mortgage, 
it is doubtful whether notice to one only of them would be 
effectual under this section, as it seems to refer only to cases of 
part owners, like tenants in common, who are each individually 
liable for the debt, and together constitute one mortgagor 
{Bolton V. Salmony (1891) 2 Ch. 48), and not to extend to 
successive interests. Giving notice under this section as to one 
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mortgage does not deprive the mortgagee of his right to Notes to 
consolidate it with another : Cfriffith v. Pound, 45 Oh. D. 563. Sect. 20, 

The mortgagee, by giving notice under clause i., does not -; 

necessarily suspend his power of selling until the expiration of 
the notice ; and he may sell at any time under either of the 
other clauses if the necessary conditions are satisfied : Farrar v. 
Farmrsj Limited, 40 Ch. D. 395. 

The mortgagee may also contract to sell before any of these 
conditions have been satisfied, if at the time for completion the 
power is exerciseable, and if no material change in the value of 
the property has taken place in the meantime : S, G, at pp. 406, 
412, It should be observed that if a place ia fixed for payment, 
there is no default until demand has been made at such place : 
Thorn v. City Bice MiUs, 40 Ch. D. 357. 

A mortgagee is here empowered to exercise the power of sale 
in case of default in payment for three instead of six months, 
which was the time fixed by Lord Cranworth's Act. 

The mortgagee can call in the money at any time without 
notice ; and in default of payment may proceed to exercise the 
special and other remedies to which he is entitled : Fisher, 330, 
4th ed. 

The mortgagor, on the other hand, cannot pay off the laort- 
gaffe without giving six months' notice, or six months' interest. 
*' There is no law which requires that to be done, it rests 
entirely upon custom, and the custom is founded on this, , 

namely, that it is but fair that the party who has lent his money 
upon the security should have a reasonable opportunity of 
finding some other security :" per Seuldwell, V.-C., Browne v, 
Lockhart, 10 Sim. 420, 424 ; see Ee Moss, 31 Ch. D. 90. The 
ordinary rule does not prevail when the mortgagee has demanded 
pa3anent, or taken proceedings to realize his security or entered 
into possession : Fisher, 734, 4th ed. ; Letts v. Hutchins, L. B. 
13 Eq. 176 ; and see Be Alcock, 23 Ch. D. 372 ; Johnson v. 
Ev<ms, W. N. (1889) 95 ; BoviU v. EndeU, (1896) 1 Ch. 648. 

** Month," in this section, by virtue of the Interpretation 
Act, 1889 (52 & 53 Vict. c. 63), s. 3, means calendar month. 

By s. 19 (2), cmte, p. 73, the provisions of this section may 
he varied or extended by the mortgage deed. See Bichards v. 
Kidderminster, (1896) 2 Ch. 212. 

21. — (1.) A mortgagee exercising the power of sale ^J®P^ 
conferred by this Act shall have power, by deed, to ^^ ^^ 
convey the property sold, for such estate and interest c-^^^^^-'^y^^r^ 
therein as is the subject of the mortgage, freed from / ' \ ^^- 
all estates, interests, and rights to which the mort- ^/^^ 

gage has priority, but subject to all estates, interests, 
and rights which have priority to the mortgage ; 
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Sect 21, except that, in the case of copyhold or customary 

* land, the legal right to admittance shall not pass by 

a deed under this section, unless the deed is sufficient 
otherwise by law, or is sufficient by custom, in that 
behalf (5). 

(2.) Where a conveyance is made in professed 
exercise of the power of sale conferred by this Act, 
the title of the purchaser shall not be impeachable 
on the ground that no case had arisen to authorize 
the sale, or that due notice was not given, or that 
the power was otherwise improperly or irregularly 
exercised; but any person damnified by an un* 
authorized, or improper, or irregular exercise of the 
power, shall have his remedy in damages against the 
person exercising the power(0. 

(3.) The money which is received by the mort- 
* gagee, arising from the sale, after discharge of prior 
incumbrances to which the sale is not made subject, 
if any, or after payment into court under this Act of 
a sum to meet any prior incumbrance, shall be held 
by him in trust to be appHed by him, first, in pay- 
ment of all costs, charges, and expenses, properly 
incurred by him, as incident to the sale or any 
attempted sale, or otherwise ; and secondly, in dis- 
charge of the mortgage money, interest, and costs, 
and other money, if any, due under the mortgage ; 
and the residue of the money so received shall be 
paid to the person entitled to the mortgaged property, 
or authorized to give receipts for the proceeds of the 
' ' . . sale thereof (ti). 

(4.) The power of sale conferred by this Act may 
be exercised by any person for the time being entitled 
to receive and give a discharge for the mortgage 
money. 

(5.) The power of sale conferred by this Act shall 
not aflfect the right of foreclosure («). 
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(6.) Th^ mortgagee, his executors, administrators Scfct. 21, 
or assigns, shall not be answerable for any involuntary ^ ' - 
loss happening in or about the exercise or execution 
of the power of sale conferred by this Act or of any 
trust connected therewith. 

(7.) At any time after the power of sale conferred 
by this Act has become exerciseable, the person 
entitled to exercise the same may demand and recover 
from any person, other than a person having in the 
mortgaged property an estate, interest, or right in 
priority to the mortgage, all the deeds and documents 
relating to the property, or to the title thereto, which 
a purchaser under the power of sale would be entitled 
to demand and recover from him. 

(s) Estate and Interest vested in Purchaser. — The subject- 
matter which a mortgagee is empowered by this section to convey 
to a purchaser is, *' such estate and interest in the property as is 
the subject of the mortgage." The power in Lord Cranworth's 
Act was *'to convey or assign the property sold for all the 
estate and interest therein, which the person who created the 
charge had power to dispose of ;" and under that Act, it was 
held that a mortgagee of leaseholds by demise could sell the 
whole of the original term {Hiatt v. HUlman, 19 W.' R. 694) ; 
and that an equitable mortgagee had power to convey the legal 
estate in the property sold without the concurrence of the mort- 

f' agor : Be Solomon and Meagher's Contract, 40 Ch. D. 508. 
Jnder the present section, however, the power to convey "the 
property sold " does not enable him to convey the legal estate 
when a power in the deed would only have enabled him to sell 
the equitable estate : per Cotton, L. J., in Re Hodson and 
Howes' Contract, 36 Ch. D. 668, 673, where it was held that an 
Equitable mortgagee by deed could not convey the legal estate 
vested in the mortgagor. The exception contained in this sub- 
section in the case of copyholds was introduced to make it plain 
that a mortgagee with a legal right to admittance cannot transfer 
that right without being actually admitted : Be Hodson and 
Howes' Contro/ct, utn supra, 

(0 Title of Purchaser. — A 6ona /(Repurchaser without notice 
would seem to be protected by the terms of this sub-section^ 
even if the security should prove to have been satisfied at the 
time of the sale (Dicker v. Angerstein, 3 Ch. D. 600) ; but if the 
purchaser knows of an irregularity which cannot have been 
waived, the purchase will be set aside : 8elwyn v. Garfit, 38 
Ch. D. 273. So also if he has notice of any impropriety or 
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Notes to irregularity in the exercise of the power of sale^ he cannot claim 
Boot. 21. the benefit of this sub-section : Bailey v. Ba/rnes, (1894) 1 Ch, 
25j[ and s^ i^e ^. iSf. Tritton, 36 Sol. J. 109. a«/e «*^x^u4>^ 

u) Discnaxge ox IncuiiiDrances, — It seems that a second 
mortgagee selling under the statute may sell, either subject to 
the first mortgage, or free from such mortgage, with the consent 
of the first mortgagee, or without his consent, by adopting the 
procedure of s. 5, ante. As to the power to give receipts, see 
next section and note thereto. 

As to what costs, charges, and expenses are properly incurred 
by the mortgagee, so as to entitle him to retain the amount 
thereof out of the purchase-moneys, the rule has been thus 
stated : — '' Both in foreclosure and redemption actions, the 
mortgagee is entitled to the costs of suit, and also to all costs 
properly incurred by him in reference to the mortgaged property, 
for its protection or preservation, recovery of tne mortgage 
money, or otherwise relating to questions between him and the 
mortgagor, and to add the amount to the sum due to him on his 
security :" Seton on Decrees, 1059, 4th ed., cited with approval 
in the judgment of Cotton, L. J., National Frovincial namk of 
Englamd v. Games, 31 Ch. D. 582, 593. 

A mortgagee, in exercising his power of sale, is not (except as 
• to the surplus purchase-money after satisfying his own mortgage) 
a trustee for the mortgagor : Warner v. Jacob, 20 Ch. D. 220 ; 
and see Banner v. Berridge, 18 Ch. D. 254 ; ChaHes v. Jones, 35 
Ch. D. 544 ; and even if he sells to one of several mortgagors 
for the exact amount due on the mortgage for principal interest 
and costs, the sale if bond fide cannot be impeached : Kevmedy 
V. De Trajford, (1896) 1 Ch. 762, 

(x) Power of Sale and Foreclosiire.~The power of sale in a 
mortgage does not affect the right of foreclosure : Fisher on 
Mor^ges, 470, 4th ed. This provision, therefore, in sub-s. (5) 
would appear to be inserted ex ahv/nda/nti ca/iUeld. 

(y) Title Deeds. — An urban authority selling imder the 
statutory charge conferred by the Private Street Works Act, 
1892, s. 13, would seem to be entitled under this sub-section to 
recover the title deeds which relate exclusively to the property 
sold. 

Mortgagee's 22, — (1.) The receipt in writing of a mortgagee 
♦discharges, shall be a sufficient discharge for any money arising 
imder the power of sale conferred by this Act, or for 
any money or securities comprised in his mortgage, 
or arising thereunder ; and a person paying or trans- 
ferring the same to the mortgagee shall not be 
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concerned to inquire whether any money remains S^t.22, 

due xmder the mortgage. '' 

(2.) Money received by a mortgagee under his 

mortgage or from the proceeds of securities comprised 

in his mortgage shall be applied in Uke manner as in 

this Act directed respecting money received by him 

arising from a sale under the power of sale conferred 

by this Act ; but with this variation, that the costs; 

charges, and expenses payable shall include the costs, 

charges, and expenses properly incurred of recovering 

and receiving the money or securities, and of conver-' 

sion of securities into money, instead of those incident- 

to sale(^). 

Mortgagee's Power to give Receipts.— The power of giving 
receipts for the purchase-money contained in this section is 
conferred on the "mortgagee" (see s. 2, (vi.)), who will in, 
general be the person to exercise the power of sale under s. 21, 
sub-s. (4). The executors or administrators of a deceased 
mortgagee, the survivors or survivor of several joint mortgagees 
(see s. 61), the several mortgagees together with the personal 
representatives of such as are dead in the case of a contributory 
mortgage, and the transferees where the mortgage has been 
transferred, may exercise the power and give receipts for the 
purchase-money. 

. The power of giving receipts in this section is not confined to 
the proceeds of sale, but extends to all cases where the mort- 
gagee receives money or securities under his mortgage. Thus it 
would supply the receipt clause in a mortgage of a policy of 
assurance (2 Dav. Conv. pt. ii. 496, 4th ed.), of a reversionary 
iiiterest in a fund (ibid. 573), or of a mortgage debt : ibid. 727. 

The purchaser is here expressly released from the necessity of 
inquiring whether any money remains due under the mortgage, 
but he is, of course, bound to see that the persons professing to 
give receipts are qualified in this respect by devolution of title. 
See Dicker v. AngersteiUy 3 Ch. D. 600. 

' (z) Conversion of Securities. — Sub-section (2) supplements* 
s, 21, sub-s. (3), as to the application of money arising from a' 
sale, and provides for cases where the subject-matter of the 
mortgage, or part thereof, is realized otherwise than by a sale 
properly so called. Thus the money recovered from a bond or' 
other debt, the proceeds of conversion of securities into money, 
and the money arising from the sale of timber under the power- 
in s. 19, are by this section to be applied as already directed in' 
the case of proceeds of sale. 

c. & B 6 
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Note to Seivible, these powers do not apply to mortgages made before 
■Sect. 22. the commencement of the Act. The power to give receipts for 

the purchase-money on a sale is confined to mortgages executed 

after the 31st December, 1881 (s. 19, sub-s. (4) ) ; and it would 
appear unreasonable to apply a different construction to the rest 
of the section. 

i^uwti^* 23. — (1.) The amount of an insurance effected by 
mone^^** a mortgagee against loss or damage by fire under the 
power in that behalf conferred by this Act shall not 
exceed the amount specified in the mortgage deed, 
or, if no amount is therein specified, then shall not 
exceed two-third parts of the amount that would be 
required, in case of total destruction, to restore the 
property insured. 

(2.) An insurance shall not, under 'the power con- 
ferred by this Act, be effected by a mortgagee in any 
. of the following cases (namely) ; 

(i.) Where there is a declaration in the mortgage 

deed that no insurance is required : 
(ii.) "Where an insurance is kept up by or on behalf 
of the mortgagor in accordance with the 
mortgage deed : 
(iii.) Where the mortgage deed contains no stipula- 
tion respecting insurance, and an insurance 
is kept up by or on behalf of the mortgagor, 
to the amount in which the mortgagee is by 
this Act authorized to insure, (a) 
(3.) All money received on an insurance effected 
under the mortgage deed or under this Act shall, if 
the mortgagee so requires, be applied by the mort- 
gagor in making good the loss or damage in respect 
of which the money is received. (6) 

(4.) Without prejudice to any obligation to the 
contrary imposed by law, or by special contract, a 
mortgagee may require that all money received on an 
insurance be applied in or towards discharge of the 
money due imder his mortgage. (6) 
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Amoiint of Insiliance. — Since b. 19 enables a mortgagee to Notes to 
add his premiums to the principal secured by his mortgi^, it is Sect. 28. 

the interest of the mortgagor to restrain the insurance within 

reasonable limits ; and as fire insurance is a contract of 
indemnity (DarreU v. TibbiUsy 6 Q. B. D. 560 ; Eanfner v. 
FrestoTiy 18 Ch. D. 1 ; Castdlain v. Preston, 11 Q. B. D. 380), 
the maximum which the mortgagee could recover from the office 
would be the amount required to restore the property in case of 
total destruction. In the absence of any express provision in 
the mortgage, the insurance is limited to two-thirds of such a 
sum, and it is presumed that the reason for the insertion of this 
limit was that trustees, acting as prudent men of business, are 
not, as a general rule, justified in advancing by way of mort^;age 
more than two-thirds, even on freeholds of the most permanent 
value : Lewin, 325, 8th ed. ; Be Godfrey, 23 Ch. D. 483 ; i2e 
Olive, 34 Ch. D. 70. See the Trustee Act, 1893, s. 8. 

(a) Limitations of Mortgagee's Bight to Insure.— The first 
two of these limitations of the mortgagee's power seem to be 
included in s. 19, sub-s. (3), under the head of a "contrary 
intention expressed in the mortgage deed ; " the third provides 
for the case of the mortgage deed being silent on the subject, 
and the mortgagor keeping up an insurance in his own name. 
There seems, however, an important omission here, for there is 
no provision such as is usually inserted, that the mortgagor shall 
dehver the receipts for the premiums to the mortgagee ; and it 
would therefore seem desirable, where the statutory power is 
relied on, to insert in the mortgage deed a clause supplementing 
in this respect the statutory power. 

(h) Application of Insurance Money.— The effect of these 
two sub-sections is to give the mortgagee an option of having 
the insurance money applied in restoring the premises or in 
discharge of the mortgage, unless such option is controlled 
either by contract or law. 

Under the former law the directors of insurance offices were, by 
the Metropolitan Buildings Act (14 Geo. 3, c. 78), s. 83, bound, 
on the request of any of the parties interested, to apply the 
insurance money in reinstating buildings. Many years after this 
Act was passed it was decided to be a general enactment 
and not, as was formerly supposed, confined within the limits 
of the Bills of Mortality : Expa/rte Gorely, 4 De. G. J. & S. 477. 

Sections 20 — 24 are ancillary to s. 19, which is expressly 
declared (sub-s. (4) ) not to be retrospective, and it would 
therefore seem that the provisions of this section do not enable 
a mortgagee, under a mortgage deed dated before the 1st 
January, 1882, to insist on the insurance money being applied 
in the manner here directed. 

24. — (1.) A mortgagee entitled to appoint a receiver men?!"*' 
under the power in that behalf conferred by this Act ^tSSuwi 

o 2 
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Sect 24, shall not appoint a receiver until he has become 

^ entitled to exercise the power of sale conferred by 

and duties this Act, but mav then, by writing under his 

hand, appoint such person as he thinks fit to be 

receiver. 

(2.) The receiver shall be deemed to be the agent 
of the mortgagor ; and the mortgagor shall be solely 
responsible for the receiver's acts or defaults, unless 
the mortgage deed otherwise provides. 

(3.) The receiver shall have power to demand and 
. recover all the income of the property of which he is 
appointed receiver, by action, distress, or otherwise, 
in the name eith-er of the mortgagor or of the 
mortgagee, to the full extent of the estate or interest 
which the mortgagor could dispose of, and to give 
effectual receipts, accordingly, for the same. 

(4.) A person paying money to the receiver shall 
not be concerned to inquire whether any case has 
happened to authorize the receiver to act. 

(5.) The receiver may be removed, and a new 
receiver may be appointed, from time to time by the 
mortgagee by writing under his hand. 

(6.) The receiver shall be entitled to retain out of 
any money received by him, for his remuneration, 
and in satisfaction of all costs, charges, and expenses 
incurred by him as receiver, a commission at such 
rate, not exceeding five per centum on the gross 
amount of all money received, as is specified in his 
appointment, and if no rate is so specified, then at 
the rate of five per centum on that gross amount, or 
at such higher rate as the court thinks fit to allow, 
on application made by him for that purpose. 

(7.) The receiver shall, if so directed in writing by 
the mortgagee, insure and keep insured against loss 
or damage by fire, out of the money received by him. 
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any building, effects, or property comprised in the- B«ct- 24, 
mortgage, whether affixed to the freehold or not, ' -~ 
being of an insm:able nature. 

, (8.) The receiver shall apply all money received by 
him as follows (namely) : 

(i.) In discharge of all rents, taxes, rates, and 
outgoings whatever affecting the mortgaged 
property; and 
(ii.) In keeping down all annual sums or other 
payments, and the interest on all principal 
sums, having priority to the mortgage in 
right whereof he is receiver ; and 
(iii.) In payment of his commission, and of the 
premiums on fire, Ufe, or other insurances, 
if any, properly payable under the mortgage 
deed or under this Act, and the cost 
of executing necessary or proper repairs 
directed in writing by the mortgagee ; and 
(iv.) In payment of the interest accruing due in 
respect of any principal money due under 
the mortgage ; 
and shall pay the residue of the money received by 
him to the person who, but for the possession of the 
receiver, would have been entitled to receive the 
income of the mortgaged property, or who is other- 
wise entitled to that property. 

Beceivers. — The right of a mortgagee to appoint a receiver 
under the power contained in s. 19 is here limited to the cases 
in which he is, under s. 20, entitled to exercise the power of 
dale. 

Mortgagee in Possession. — A mortgagee in possession 
cannot, it is submitted, appoint a receiver under this section : Be 
Prxjtherch, 42 Ch. D. 590. 

Book Debts. — The statutory power extends only to the 
"income of. the mortgaged property," and does not authorize 
the appointment of a receiver of book debts comprised in 
the security. See Butter v. Everett, (1895) 2 Ch. 872. 

The mortgage deed may qualify or enlarge the powers of the 
receiver : See Bichards v. Kidderminster, (1896) 2 Ch. 212. 



I 



S8 CONVEYANCING ANB LAW OF PBOPERTY ACT, 1881. 

Sedt. 26, ' (5,) This section applies to actions brought either 

• — ' ' before or after the commencement of this Act. 
15 & 16 Vict. (6.) The enactment described in Part II. of the 

second schedule to this Act is hereby repealed (/). 
' (7.) This section does not extend to Ireland! 

Sale of Mortgaged Property. — ^The provisions of this section 

replace and extend the 48th section of the Chancery Procedure 
Act (15 & 16 Vict. c. 86), which is repealed by sub-s. (6). It 
is an enabling and remedial enactment, intended to confer 
on the court a very beneficial power, and its provisions differ 
materially from those of the Act which it repeals and supersedes. 
See Union Bank of London v. Ingram, 20 Ch. D. 463. 

Powers Conferred by Sub-sections (1) and (2). —The powers 
conferred by sub-ss. (1) and (2) are expressed in different terms, 
and are to be regarded as separate and distinct powers. See 
Woolley V. Golman, 21 Ch. D. 169. The first sub-section is 
limited to actions brought by a mortgagor or a "person entitled 
to redeem mortgaged property " ; whereas the second sub- 
section applies equally to redemption and foreclosure actions. 
The third sub-section contains a qualification applicable to both 
the preceding sub-sections where the action is brought by . 
*' a person interested in the right of redemption and seeking 
a sale," 

There is no jurisdiction under this section to order a sale of 
an undertaking of a public nature at the instance of debenture 
holders : Blaker v. Herts and Essex Waterworks Co,, 41 Ch. D. 
399. 

Sale, when Ordered. — There is jurisdiction to order a sale 
under this section at any time before foreclosure absolute : 
Union Bank of London v. Ingram, 20 Ch. D. 463. In this case 
the plaintiffs were second mortgagees, the defendants being the 
first mortgagee, six subsequent incumbrancers, and the trustee 
in bankruptcy of the mortgagor. A complicated decree had 
been made providing for successive rights of redemption and 
consequential foreclosure, and under this decree the plaintiffs 
had redeemed the first mortgage. It was found by the chief 
clerk's certificate that a sum of 23,219i. was due to the 
plaintiffs, exclusive of costs, and there was evidence to show 
that the value of the property did not exceed 13,500Z. Under 
these circumstances, in order to save the expense of working 
out the decree, a sale was ordered on the application of the 
plaintiffs. 

Where there was no evidence of the insufficiency of the 
security the court declined to make an order at the request 
of the mortgagee : Hopkinson v. Miers, 34 Sol. J. 128. 

The court has also jurisdiction, on an interlocutory application 
before judgment, to order a sale : Woolley v. Colman, 21 Ch. D. 
169. 
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Mode of Sale. — The sale has frequently been ordered to take Notes to 
place out of court, the proceeds of sale being paid into court to Sect. 26. 

the credit of the action. See WooUey v. Colman, ubi supra ; 

Davies v. Wright, 32 Ch. D. 220 ; Bretver v. Square, (1892) 
2 Ch. 111. In Oldham v. Stringer, 33 W. R. 251, where the 

Eroperty Vas very small, the sale was ordered to be carried out 
y laying proposals before the chief clerk. See now as to the 
conditions which must be satisfied before obtaining an order for 
sale- out of court, R. S. C. (Ord. LI. r. la). 

(c) ''Entitled to Bedeem." — The first sub-section confers 
upon the plaintifiT in a redemption action, the right to require a 
sale ; the second sub-section, on the contrary, gives the court a 
discretionary power of directing a sale in an action, either 
for redemption or foreclosure : Clarke v. Fanndl, 29 Sol. J. 147. 
The expression *' entitled to redeem " also occurs in s. 15, antey 
p. 59, and has presumably the same meaning here as in that 
section. It does not include a second or subsequent mortgagee ; 
for though such an incumbrancer is ** interested in the right of 
redemption " within the meaning of sub-s. (2), his right to 
redeem ''is not an absolute right, but is only ancillary to his 
right to work out his remedy against the mortgaged estate by 
foreclosure " : Fisher on Mortgages, 715, 4th ed ; Rhodes v. 
Bucldarvd, 16 Beav. 212. Thus, this sub-section does not apply 
where a second mortgagee brings an action to redeem the &:st 
mortgagee and to foreclose the mortgagor. 

Any person having a partial interest in the equity of 
redemption, as, for example, a tenant for life, has, as against 
the mortgagee, an absolute right to redeem ; and is a person 
** entitled to redeem " within the meaning of this sub-section. 

(d) Sale, when directed. — ^The second sub-section applies to 
cases in which the action is brought for foreclosure, or for redemp- 
tion, or for sale, or for the raising and payment in any manner of 
mortgage money, and the court has under this sub-section a 
discretion as to the exercise of the power thereby conferred : 
South Western District Bank v. Turner, 31 W. R. 113 ; 
Merchant Banking Company v. London Hanseatic Ba/nk, 55 
L. J. Ch. 479, where, in an action for foreclosure of an 
insufficient security, the court refused to direct a speculative 
sale at the instance of the second mortgagee, on the grpund that, 
although the reserve price might be fixed so as to cover the 
amount of the first mortgage and costs, yet an abortive sale 
would depreciate the property. See also Provident Clerk^s 
Association y. Letms, 62 L. J. Ch. 89. 

Bequest for Sale. — A sale under this sub-section may be 
directed on the request of a first mortgagee, the plaintiff in an 
action for foreclosure ( Wade v. Wilson, 22 Ch. D. 235) ; of a 
second mortgagee, the plaintiff in an action for foreclosure and 
redemption {Union Bank of London v. Ingram, 20 Ch. D. 463) ; 
of a mortgagor {Weston v. Davidson, W. N. (1882), 28 ; Davies v. 
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Notes to Wright, 32 Cb. B. 220), or of second mortgagees, defendants in 
Sect 26. an action for foreclosure : SoajI v. FatUnson, 54 L. T. 670. 

. The sale may also be ordered on the request of any person 

interested in the mortgage money, as, for axample, a sub- 
mortgagee. 

Partition Action. — ^This sub-section does not enable the 
court to sell property which is not included in the mortgage ; 
and accordingly, in a case where one tenant in common of real 
estate held a mortgage on the share of his co-owner, the court 
refused in a partition action to order a sale of the property 
under this section at the instance of the person whose share had 
been mortgaged, • except on the terms of his paying off the 
mortgage : Oibbs v. HoAfdon, 30 W. R. 726 ; and see Sinclair v. 
James, (1894) 3 Ch. 554. 

Default of Appearance. — ^In many cases the mortgagor 
does not enter an appearance in actions for foreclosure, and 
accordingly the practice in such cases is peculiarly important. 
When the defendant does not appear, and the action is set down 
on motion for judgment in default of pleading, the plaintiff 
cannot obtain any relief which is not claimed by his writ. 
Unless, therefore, the indorsement on the writ specially asks 
for a sale, the plaintiff cannot, on motion for judgment in 
default of appearance, obtain a sale under this section : South 
Western District Bank v. Turner, 31 W. R. 113 ; and see 
Stanley v. Grundy, 22 Ch. D. 478. 

Order when Defendant Appears.— If the defendant has 
entered an appearance, and has notice of the plaintiff's intention 
to ask for a sale, even though he does not dehver a statement of 
defence, or appear at the hearing, an order for sale may, it 
seems, be made, to be carried out immediately after the chief 
clerk's certificate has been made (ChaHewood v. Hamvmer, 28 
Sol. J. 710) ; at all events, if it appears by the statement of claim 
that the security is inadequate to satisfy the plaintiff's claim : 
Williams v. Owen, 27 Sol. J. 266. In an action by an equitable 
mortgagee by deposit of title deeds against a subsequent 
mortgagee and the mortgagor claiming foreclosure or sale, in 
which the defendants did not appear, the court ordered an 
account to be taken of what was due to the plaintiff, and a sale 
of so much of the property as would be sufficient to satisfy, his 
claim : Wade v. TvUson, 22 Ch. D. 235. But in subsequent 
cases the order has been so far modified that the sale has been 
postponed until three months after the chief clerk has made his 
certificate : Green v. Biggs, 52 L. T. 680 ; Jones v. Hams, 31 
Sol. J. 201. 

Terms on wMch Sale Ordered.— The court has a wide 
discretion as to the terms to be imposed in directing a sale 
under this sub-section. As a general rule, when the sale is 
directed at the request of a first mortgagee, it is unnecessary to 
impose any terms; but when the mortgagor or a puisne 
mortgagee requests a sale, it will only be ordered subject to 



MOBTGAGES. 91 

the following conditions : — (1) a resenre price should be fixed Notes to * 
sufficient to cover the amounts due to the mortgagees ranking in Sect 26. 

priority to the applicant-; (2) a sum of money should be paid  

into court to meet the expenses of the sale. See WooUey v. 
Colma/n, 21 Ch. D. 169, where 160{. was the amount ordered to 
be so paid in. A like sum was fixed in Wedon v. Dcmdson, 
W. N. (1882), 28 ; and lOOZ. in Brewer v. 8qua/re, (1892) 2 Ch. 
Ill ; but the amount must clearly depend on the magnitude of 
the estate and other circumstances. 

There being a conflict of evidence as to the value of the 
property, an order was made on the request of the fourth 
mortgagee on his paying 14,0002. into court : Normom v. 
Bea/umont, W. N. (1893), 45. When the conduct of the sale is 
given to the applicant, no security will, it seems, be required 
for the expenses of the sale, as he will in that case be personally 
liable for the costs incurred : Davies v. Wright, 32 Ch. D. 220, 
not following on this point, WooUey v. Colman, vbi supra. 

(e) Security for Costs. — The third sub-section, which qualifies 
both the preceding sub-sections where the plaintiff is a person 
interested in the right of redemption, provides for the terms on 
which the sale is to be carried out in respect of — (1) security for 
costs ; (2) the conduct of the sale ; and (3) the costs of the 
defendants. The security for costs referred to in this sub- 
section is not to be confounded with ''the expenses of sale'' 
referred to in the previous sub-section. The costs here 
mentioned are the costs of the action. 

Conduct of Sale. — The conduct of the sale is generally 
confided to the person most interested in obtaining a large price 
for the property. Thus, where the reserve price is fixed so as 
to cover the amount due to the mortgagees, or where the 
security is admittedly sufficient, the conduct may be given to 
the mortgagor : WooUey v. Golmom, 21 Ch. D. 169 ; Mwnchesber 
amd Salford Bank v. 8covxroft, 27 Sol. J. 617 ; Davies v. Wright^ 
32 Ch. D. 220 ; Bretoer v. Squa/re, (1892) 2 Ch. 111. But when 
the contest lies between a first and a second mortgagee, where 
the reserve price is sufficient to cover both mortgages, the first 
mortgagee will not, it seems, be deprived of his right to conduct) 
the sale : Christy v. Van Tromp, 30 Sol. J. 637 ; see Norman v. 
BeoAimont, W. N. (1893), 46. 

(/) Bepeal. — ^The county courts appear to possess this 
statutory jurisdiction by virtue of the County Courts Act, 1888 
(61 & 62 Vict. c. 43), s. 67, whereby county courts are 
empowered to exercise all the powers and authority of the High 
Court in actions for foreclosure or redemption, or for enforcing 
any charge or lien where the mortgage charge or lien does not 
exceed the sum of 5001, 
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^•ct 26, Y. — Statutory Mortgage. 

^ * 26. — (1.) A mortgage of freehold or leasehold land 

Form of may be made by a deed expressed to be made by way 

statutory , •' "^ ^ ^ . . 

mortgage In of statutory mortgage, being . in the form given in 

Part I. of the third schedule to this Act, with such 

variations and additions, if any, as circumstances 

may require, and the provisions of this section shall 

apply thereto. 

(2.) There shall be deemed to be included, and 

there shall by virtue of this Act be impUed, in the 

mortgage deed — 

First, a covenant with the mortgagee by the person 

expressed therein to convey as mortgagor to the effect 

following (namely) : 

That the mortgagor will, on the stated day, pay to 
the mortgagee the stated mortgage money, 
with interest thereon in the meantime, at the 
stated rate, and will thereafter, if and as long 
as the mortgage money or any part thereof 
remains unpaid, pay to the mortgagee interest 
thereon, or on the unpaid part thereof, at the 
stated rate, by equal half-yearly payments, the 
first thereof to be made at the end of six 
calendar months from the day stated for 
payment of the mortgage money : 

. Secondly, a proviso to the effect following 

(namely) ; 
That if the mortgagor, on the stated day, pays to 
the mortgagee the stated mortgage money, 
with interest thereon in the meantime, at the 
stated rate, the mortgagee at any time there- 
after, at the request and cost of the mortgagor, 
shall re-convey the mortgaged property to the 
mortgagor, or as he shall direct. 

Statutory Form of Mortgage. — The statutoiy form of 
mortgage here referred to can be relied on only in simple cases. 
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The following provisions are implied in it by this and the other Notes to 
sections of the Act. The present section (the deed being Sect se» 

expressed to be made by way of statutory mortgage) supplies the 

covenant for payment of principal money and interest, and the 
proviso for redemption ; s. 6, the "general words" ; s. 63, "all 
the estate " ; s. 7, covenants for title ; ss. 19 — 24, powers as to 
sale, insurance, receiver ; s. 28 renders implied covenants joint 
and several ; ss. 59 and 60 are expressly extended to covenants 
implied by virtue of this Act, whereas s. 68 applies only to 
covenants made after the commencement of the Act ; while, by 
s. 64, the implied covenants and provisoes are construed so as to 
become applicable to the cases of several mortgagors and several 
mortgagees. 

The interpretation clause of this Act does not apply to the 
covenant and proviso here set forth when they are impHed in a 
statutory mortgage. They are then taken out of the Act and 
become part of the deed. It would seem, therefore, that they 
are defective in not adding to " mortgagor " and "mortgagee " 
respectively the words "or the person deriving title under Mm," 
or some equivalent expression. 

The assignee of the equity of redemption does not, by virtue 
of this section, become personally liable to pay the mortgage 
money : Be Errington, (1894) 1 Q. B. 11. It may be observed, 
that all the statutory forms may be varied by express provision 
in any manner that is deemed desirable. See also notes at foot 
of each form in schedule. 

27. — (1.)^ transfer of a statutory mortgage may Forms of 
be made by a deed expressed to be made by way of transfer of 
statutory transfer of mortgage, being in such one of schedule. 
the three forms (A.) and (B.) and (C.) given in 
Part. II. of the third schedule to this Act as may be 
appropriate to the case, with such variations and 
additions, if any, as circumstances may require, and 
the provisions of this section shall apply thereto. 

(2.) In whichever of those three forms the deed of 

transfer is made, it shall have effect as follows 

(namely) : 

(i .) There shall become vested in the person to whom 

the benefit of the mortgage is expressed to 

be transferred, who, with his executors, 

administrators, and assigns, is hereafter in 

this section designated the transferee, the 

right to demand, sue for, recover, and give 
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*^ ^7, receipts for the mortgage money, or the 

- L * mipaid part thereof, and the interest then 

due, if any, and thenceforth to become due 
thereon, and the benefit of all securities for 
the same, and the benefit of and the right 
to sue on all covenants with the mortgagee,' 
and the right to exercise all powers of the 
mortgagee : 
(ii.) All the estate and interest, subject to redemp- 
tion, of the mortgagee in the mortgaged 
land shall vest in the transferee, subject to 
redemption. 
(3.) If the deed of transfer is made in the form (B.), 
there shall also be deemed to be included, and there 
shall by virtue of this Act be imphed therein, a 
covenant with the transferee by the person expressed 
to join therein as covenantor to the effect following 
(namely) : 
That the covenantor will, on the next of the days 
by the mortgage deed fixed for payment of 
interest, pay to the transferee the stated 
mortgage money, or so much thereof as then 
remains unpaid, with interest thereon, or on 
the unpaid part thereof, in the meantime, at 
th^ rate stated in the mortgage deed ; and will 
thereafter, as long as the mortgage money, or 
any part thereof, remains unpaid, pay to the 
transferee interest on that sum, or the unpaid 
part thereof, at the same rate, on the successive 
days by the mortgage deed fixed for payment 
of interest. 
(4.) If the deed of transfer is made in the form (C), 
it shall, by virtue of this Act, operate not only as a 
statutory transfer of mortgage, but also as a statutory 
mortgage, and the provisions of this section shall 
have effect in relation thereto, accordingly; but it 
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shall not be liable to any increased stamp duty by 8dct. ar. 
reason only of it being designated a mortgage (g). "^ i 

Statutory Transfer of Mortgage. — A transferee of a 
mortgage shouldf in general require the mortgagor to be a party, 
so as to obtain an acknowledgment of the amomit of the debt. 
This prudential rule applies as strongly in the case of these 
statutory transfers as where the transaction is carried out in the 
ordinary manner. 

The covenant against incumbrances contained in s. 7, sub-s. (1), 
form (F.), will be implied in these transfers by virtue of the 
words ''as mortgagee.'* 

Cases to which the Forms Apply.— The three forms (A.), 
B.) and (C.) are to be employed respectively in the three cases : 
1) where the mortgagor is not made a party; (2) where the 
mortgagor, although a party, has incumbered or otherwise dealt 
with the equity of redemption ; for it is usual in such a case to 
require the mortgagor to enter into a fresh covenant ; and 
(3) where the mortgagor joins and the transaction is in effect a fresh 
mortgage. It is to be noticed that in the last case the statutory 
form of transfer will have the effect, as it should, of keeping 
the original mortgage debt alive as a protection against mesne 
incumbrances : Adams v. AngeU, 5 Ch. D. 634, and cases there 
eited. 

(g) Stamp Duty. — Although the deed of transfer, when 
made in form (C), has the double effect of a statutory transfer 
and a statutory mortgage, no increased stamp duty is payable ; 
this expresses the decision of the court in a similar case before 
the Act : Wale v. Commisaioners of L J?., 4 Ex. D. 270. 

The statutory forms referred to in this section are in each case 
expressed to be *' supplemental" to the mortgage deed. See 
8. 53, pod, 

28. In a deed of statutory mortgage, or of statutory implied 
transfer of mortgage, where more persons than one Joint and * 
are expressed to convey as mortgagors, or to join as 
covenantors, the implied covenant on their part shall 
be deemed to be a joint and- several covenant by 
them ; and where there are more mortgagees or more 
transferees than one, the implied covenant with them 
shall be deemed to be a covenant with them jointly, 
unless the amount secured is expressed to be secured 
to them in shares or distinct sums, in which latter 
Case the imphed covenant with them shall be deemed 
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Sect 28. to be a covenant with each severally in respect of the 
share or distinct sum secured to him. 

Implied Covenants, Joint and Several— The modifications 
of the covenant implied by ss. 26, 27, here introduced to meet 
the cases of several mortgagors or several mortgagees, accord 
with the usual practice, when advances are made to or by several 
persons. Each of the mortgagors is presumed €o have received 
the whole sum advanced, and hence the covenant by them is 
joint and several. On the other hand, when the advance is 
made in solido, even though contributed by a number of persons, 
the promise, which is implied, is as if the money had been 
expressed to be advanced on a joint account. See s. 61, post. 
The section also provides for cases of contributory mortgages, 
when the advance is expressed to be secured in distinct sums, 
and the implied covenant with the mortgagees is then several in 
respect of such distinct sums. 

Form of re- 29. A re-convcvance of a statutory mortffaffe may 

conveyance *' »/ o o »/ 

of 8tatntx)ry be made by a deed expressed to be made by way of 

mortgage in '^ ^ i««i 

schedule, statutory re-conveyance of mortgage, bemg m the 
form given in Part III. of the third schedule to this 
Act, with such variations and additions, if any, as 
circumstances may require. 

Be-Conveyance. — This form of re-conveyance does not 
contemplate any but the simplest case, where the mortgage 
is merged in the fee. If the absolute owner of the equity of 
redemption, or tenant in tail, desires to keep the charge on foot, 
he cannot adopt the machinery of this section ; and as to the 
form of re-conveyance when tenant for life redeems, see 2 Dav. 
Conv. pt. 2, 281, 4th ed. , 



VI. — Trust and Mortgage Estates on Death. 

BBfvointion 30. — (1.) Where an estate or interest of inheritance, 
mortgage or limited to the heir as special occupant, in any 
death. tenements or hereditaments, corporeal or incorporeal, 
is vested on any trust, or by way of mortgage, in any 
person solely, the same shall, on his death, notwith- 
standing any testamentary disposition, devolve to 
and become vested in his personal representatives or 
representative from time to time, in like manner as 
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if the same were a chattel real vesting in them or him ; Sect so, 

and accordingly all the like powers, for one only of "* 11 

several joint personal representatives, as well as for 
a single personal representative, and for all the 
personal representatives together, to dispose of and 
otherwise deal with the same, shall belong to the 
deceased's personal representatives or representative 
from time to time, with all the hke incidents, but 
subject to all the like rights, equities, and obligations, 
as if the same were a chattel real vesting in them or 
him ; and, for the purposes of this section, the 
personal representatives, for the time being, of the 
deceased, shall be deemed in law his heirs and 
assigns, within the meaning of all trusts and 
powers ig), 

(2.) Section four of the Vendor and Purchaser 37 & 38 vict. 
Act, 1874, and section forty-eight of the Land 38&* soviet. 
Transfer Act, 1875, are hereby repealed Qi), 

(3.) This section, including the repeals therein, 
applies only in cases of death after the commence- 
ment of this Act. 

Devolution of Trust and Mortgage Estates.— This section 
effects a radical change in the law as to the devolution of trust 
and mortgage estates in cases of death after December 31st, 1881. 
It gets rid of the difficulty which formerly arose when the heir 
was an infant, or a person incapable of conveying, or difficult to 
ascertain, by providing that in all cases the estate shall devolve 
to the personal representatives. Its provisions, it will be 
observed, are imperative, and take effect ** notwithstanding any 
testamentary disposition." The ordinary clause devising trust 
and mortgage estates will, therefore, after the date mentioned 
above, be simply nugatory so far as the property comprised in 
this section is concerned. But it must be borne in mind that by 
the Copyhold Act, 1894 (57 & 58 Vict. c. 46), s. 88, which 
replaces the Copyhold Act, 1887 (50 & 51 Vict. c. 73), s. 45, it 
is provided that the present section " shall not apply to land of 
copyhold or customary tenure vested in the tenant on the court 
rolls on trust or by way of mortgage." 

Under the Vendor and Purchaser Act, 1874, s. 4.— Before 

C. & B. H 
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Notes to this enactment the legal personal representative of a mortgagee 
Sect. 30. of freeholds, or copyholds to which the mortgagee had been 

admitted, was empowered by the 4th section of the Vendor and 

Purchaser Act, 1874, on payment of the mortgage money, to 
convey or surrender the mortgaged estate ; but it was decided 
that this was strictly limited to re-conveyance, and did not apply 
to the case of a transfer (Be Brooke's Mortgage, 25 W. R. 841 ; 
Be Spradhery's Mortgage, 14 Ch. D. 514), or to a sale under a 
power in the deed : Me White's Mortgage, 29 W. R. 820. 

Under the Land Transfer Act, s. 48.— By s. 48 of the Land 
Transfer Act, 1875 (38 & 39 Vict. c. 87), repeaUng s. 5 of the 
Vendor and Purchaser Act, 1874, in order to re-enact it in a 
form limited to intestacy, it was enacted that upon the death of 
a "bare trustee" intestate as to any corporeal or incorporeal 
hereditaments of which such trustee was seised in fee simple, 
such hereditaments should vest like a chattel real in the legal 
personal re'i)resentative. As to the meaning of ** bare trustee," 
see Christie v. Ovington, 1 Ch. D. 279; Morgan v. Svxmsea 
Sanita/ry Authority, 9 Ch. D. 582 ; Be Cunningham d; Fra/yling, 
(1891) 2 Ch. 567. 

Devolution of Legal Estate. — As the devolution of the legal 
estate in trust or mortgaged property has thus become somewhat 
complicated, it will be convenient to deal separately with the 
different classes of cases which may arise according to the date 
of death. 

Fbeeholds. 

I. In case of Death before August 7th, 1874. — ^In case 
of death before August 7th, 1874 (the date when the Vendor 
and Purchaser Act, 1874, came into operation), the legal estate 
devolved either on iihe specific devisee, the general devisee, or 
the heir at law. See notes to BroAJhrohe v. Inskip, Tudor's Real 
Property Cases. 

n. In case of Death on or after August 7th, 1874.— In 

case of death on or after August 7th, 1874, it becomes necessary 
to separate the two cases of trust and mortgage estates. 

(a.) In the case of a bare trustee : 

If he died on or after August 7th, 1874, and before 
January 1st, 1876 (the commencement of the Land 
Transfer Act), whether testate or intestate, the legal 
estate went to the personal representative. 

If he died after 1875, and before 1882, intestate, the legal 
estate went to the personal representative ; but if his 
will was competent to pass the estate, then it went to 
the devisee under the will. 

If he dies after 1881, then, whether testate or intestate, 
the legal estate vests in his personal representative. 
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(b.) In the case of a mortgagee : Notes to 

If he died on or after August 7tji, 1874, and before 1882, Sect 80. 

his personal representative had power to re-convey ; 

but if he did not exercise the power, the legal estate 

remained vested in the heir or devisee. 

If he dies after 1881, it vests in the personal representative. 

The consideration of these several cases is still of practical 

importance in tracing the devolution of the legal estate under an 

abstract of title. 

Oopyholds. — It was assumed in several cases that this section 
applied to copyholds : Be Hughes, W. N. (1884) 53 ; Hall v. 
Bromley, W. N. (1886) 211, and in the Court of first instance in 
Re MiUs, 37 Oh. D. 312 ; but when this case came before the 
Court of Appeal, Lindlet, L. J., expressed a doubt whether this 
section appUed to copyholds at all, as there were no words 
providing for a fine : 40 Ch. D. 14, 18. The Copyhold Act, 
1887, speaks as from the day on which it was passed, i.e., 
September 16th, 1887 ; and the result of Mr. Justice North's 
decision is, that in case of the death of a trustee or mortgagee, 
^ ten ant nf prftpyhoJdH^ between the December 31st, 

de 



1881, and inat day, the legal estate in the copyholds vested in 
the personal representatives of the trustee or mortgagee ; but 
that, failing any disposition of the property by them in the 
interval, the Copyhold Act not only paralyzed their powers, but 
devested their estate. The Court of Appeal affirmed the 
judgment on another ground, and Cotton, L.J., expressed an 
opinion that the point was by no means clear. 

This section presumably applies to equitable as well as to 
legal estates, and to the estate or interest of a trustee or mort> 
gagee of copyholds who has only taken a surrender or a covenant 
to surrender without any actual admittance. The repeal of this 
section as to copyholds to which the trustee or mortgagee had 
been admitted, has caused legal and equitable estates in copyholds 
to devolve differently, and the following table may be of some 
assistance. 

Copyholds. 

I. When the trustee or mortgagee is tenant on the court rolls : 

(1) If he died before August 7th, 1874, or, being a trustee, 

before 1882, the legal estate devolved as in Table of 
Freeholds, I. 

(2) If, being a mortgagee, he died on or after August 7th, 

1874, and before 1882, as in Table of Freeholds, IIb. 

(3) If he died after 1881, and before September 16th, 1887, 

it vests in the personal representative, but on that 
day, subject to any intermediate dealing, was trans- 
ferred to the customary heir or devisee. 

(4) If he died on or after September 16th, 1887, it followed 

the same course. as on death before August 7th, 1874. 

H 2 
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Notes to n. Where the trustee or mortgagee had only an equitable 
Sect. 30. estate. 

(1) K he died before 1882, the estate devolved as in Table of 

Freeholds, I. 
(2) If he dies after 1881, it vests in the pergonal repre> 

sentative. ' 

It is conceived that unless the personal representative was 
admitted before the passing of the Copyhold Act, 1887, a double 
fine was not payable on the subsequent admittance of the. 
customary heir or devisee. Where the estate has, on the death 
of an admitted mortgagee since that Act, devolved on an infant 
heir, the executors may obtain a vesting order : Be FranJdyri's ' 
MoHgages, 33 Sol. J. 60. 

(g) The first sub-section seems to comprise three subjects 
which are quite distinct. (1) The vesting of the estate on 
death ; (2) the powers of the personal representatives in respect 
thereof ; and (3) the construction of the instrument creating the 
trust. 

(1.) Vesting of the Estate.— As to the first, it must be 
noticed that the estate is to vest in the personal representatives 
from time to time ; and, therefore, the survivors and survivor 
of several executors, and the executors of the sole surviving 
executor, will successively take the legal estate : Williams on 
Exors. 258, 920, 8th ed. But neither the administrator of an 
executor, nor the executor of an administrator, represents the 
original testator, or intestate ; and in such a case— when the 
chain of representation is broken — administration de bonis non 
will have to be taken out. "It frequently happens that the 
personal administration of a party deceased is broken, and its 
revival is necessary merely for the performance of a single act. 
In such cases administration de bonis non will be granted limited 
to that particular object :" Williams on Exors. 527, 8th ed. 
From the use in this section of the words "personal repre- 
sentative " it seems that such a limited grant cannot be made ' 
use of to get in the estate ; for a limited administration does not 
constitute the administrator the personal representative of the 
testator : Moores v. Ghoate, 8 Sim. 508 ; Glough v. Dixon, 10 
Sim. 564. For the same reason a testator cannot appoint an 
executor of his trust estates different from his general personal 
. representative : Rose v. Bartlett, Cro. Car. 292 ; Williams on 
; Exors. 255, 8th ed. See Be Parker's Tntsts, (1894) 1 Ch. 707. 

The estate seems to vest in the personal representative as 
' executor or administrator, and not as trustee ; for otherwise on 
' his death it would devolve on his personal representative, and 
 not on the personal representative of the original trustee. 

It would seem that whoever takes out administration will 
acquire the legal estate in the trust property, whether he takes 
the grant as next of kin or as a creditor. 
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No Personal Bepresentative.— In Re PilUng's Trusts (26 Notes to 
Ch. D. 432) the question arose what happens when there is no Sect. 30. 

personal representative. "If," said Pearson, J., "the legal 

estate does not vest in the heir, where is it ? On the other 
hand, the wording of the section seems to evince an intention 
to exclude the heir." In this case an order had been made 
vesting lands in new trustees "for the estate therein now vested 
in the heir-at-law of the deceased trustee." Administration was 
subsequently taken out to the estate of the deceased trustee, 
and the court made a new order "that notwithstanding the 
previous order the land should vest in the new trustees for all 
the estate therein now vested in the legal personal representative 
of the deceased trustee." See also as to the form of vesting 
order, Re Rackstraw's Truds, 33 W. R. 559 ; Re Williams' 
Trusts, 36 Ch. D. 231. 

(2.) Powers of Personal Bepresentatives. — One of several 
executors can assign a term of years, and can under this section 
convey the trust estate : Simpson v. Chitteridge, 1 Mad. 609, 616. 

(3.) Construction of Instrument.— The third part of this 
sub-section seems to dispose of the further question agitated in 
Cooke V. Crawford, 13 Sim. 91 (see the cases of Osborne to 
RowleU, 13 Ch. D. 774 ; Re Morton and Hallett, 15 Ch. D. 143), 
whether, in the absence of the word "assigns," the devisee of 
the survivor could execute discretionary trusts, for such a devise 
is now made inoperative. The personal representatives are by 
the Act put in the place of "heirs and assigns" within the 
meaning of all trusts and powers ; and if the word "assigns " is 
absent, they still stand by operation of law in the place of the 
heir. So that it would appear that in any event they can do 
whatever the devisee or the heir could have done before the Act. 

A testator made a specific devise and afterwards sold the 
devised property, allowing part of the purchase money to remain 
on mortgage. It w:as held that the devise was revoked, and that 
this section which prevented the will from operating even on 
the legal estate, did not assist the devisee : Re Clowes, (1893) 
1 Ch. 214. 

It has been held in an Irish case that this section does not 
enable the personal representatives to execute a trust for sale 
which, in cases before the Act, the heir would have been unable 
to execute owing to the absence of words of limitation in the 
creation of the trust : Re Ingleby, 13 L. R. Ir. 326. 

(h) Bepeal. — The repealed enactments are not revived as to 
copyholds by the qualified repeal of this section. See the 
Interpretation Act, 1889 (52 & 53 Vict. c. 63), s. 11. 
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Sects. 
81—38. 



VII. — Trustees and Executors. 

This part of the Act, comprising ss. 31 to 38 inclusive, has 
been repealed by the Trustee Act, 1893, and the repealed 
sections have been replaced by the respective sections of that 
Act which are set opposite to them in the following table : 



Ck)nyeyanciiig 
Act. 


• 


Trustee Act. 

i 


s. 31. 


Appoiatment of New Truatees, etc. 


B. 10. 


B. 32. 


Retirement of Trustee - - - - 


s. 11. 


6. 33. 

B. o4. 


Powers of New Trustee appointed by 

the Court. 
Vesting declaration 


8. 37. 
s. 12. 


B. 35. 
8. 36. 


Power for TniBteea for Sale to Sell by 

Auction, etc. 
Trustees' Receipts 


8. 13. 
8. 20. 


B. 37. 
6. 38. 


Power for Executors and Trustees to 

compound, etc. 
Powers to two or more Executors or 

Trustees. 


8.21. 

8.22. 



VIII. — Married Women. 

Power for 39, — (1.) Notwithstanding that a married woman 
totMiest of IS restrained from anticipation, the comi may, if it 

married , i 

womaiL thinks fit, where it appears to the court to be for her 
jj^j^^^^L^ benefit, by judgment or order, with her consent, bind 

(T""^ her interest in any propetty. 
'vT ^^^ ^^•) "^^^ section applies only to judgments or 

orders made after the commencement of this Act. 






/^ 



Effect of this Section. — ^This enactment reverses the decision 
in Bobinson v. Wheelwright, 21 Beav. 214 ; 6 D. M. & G. 635, 
where it was held that the court could not disregard the restraint 
against anticipation (although in the particular circumstances 
of the case it would have been greatly to the advantage of 
the married woman to have done so), on the ground that the 
restraint was created by the author of the gift, not by the court, 
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and that to dispense with it would have been inconsistent with Notes to. 
his declared intention. Sect. 89. 

A Discretionary Power. — **To take away the restraint on 

anticipation is a great interference with the power of. settlors, 
and though the Act gives the court jurisdiction to do it, a strong 
case ought to be made before that jurisdiction is exercised :" 
per Cotton, L.J., in Be LUtle, 40 Ch. D. 418, 423. In this 
case, as well as in others, it is clearly laid down that the court 
has a discretion whether it will make the order or not, and must 
be satisfied that the order wiU be for the benefit of the married 
woman, and that she is a consenting party (Re Currey, 66 L. T. 
80) ; but even if satisfied on these points, the court has still 
a discretion as to making or refusing the order: Be LitUe, 
40 Ch. D. 418. It is a power which "ought not to be used 
indiscriminately :" per Pearson, J., in JRe Jordan, 34 W. R. 
270 ; and Chitty, J., has laid down the rule that he will not 
relieve married women from the restraint on anticipation 
where they have had recourse to money-lenders : Be Pollard's 
Settlement, (1896) 1 Ch. 907 ; affirmed (1896) 2 Ch. 662. 

Benefit. — Keported cases give little assistance to the 
practitioner in forming an opinion whether an application under 
this section will be successful or not ; as the court, in deter- 
mining what is for the " benefit " of the married woman, takes 
into account all the circumstances of the case, and gives to the 
word ** benefit " a wide construction not confined to "pecuniary 
benefit :" Be PoUards Settlement, uhi supra. Thus the benefit 
of her husband and children may be regarded as indirectly a 
benefit conferred upon her : Be Wood, 29 Sol. J. 183 ; and the 
money raised may in a proper case be even applied in pa3mig 
her husband's debts : Be G.^s Settlement, 56 L. T. 299 ; Be 
Pollards Settlement, (1896) 1 Ch., at p. 902. See, however. 
Be A., B. V. C, .37 Sol. J. 660. 

The court has no power to remove the restraint after the 
death of the husband in order to validate a compromise in 
the Divorce Court as to variation of a marriage settlement : 
Thomson v. 27k>mson, (1896) P. 263. 

Form of Order. — The court will seldom release the entire 
fund from the restraint : Be G/s Settlement, uM svpra ; and the 
order is often limited to such part of the income as will be 
sufficient to pay the interest on the proposed mortgage, and the 
premiums on a policy of insurance to be effected on the married 
woman's life. The money when raised is, as a rule, directed to 
be paid either to the trustees or to the solicitor of the applicant, 
on an undertaking to pay the costs of the application and the 
first premium on the policy, and to apply the balance in 
satisfaction of the scheduled liabilities. See the forms of Orders 
in Seton, p. 764 et seq. 

In one case where the married woman was absolutely entitled 
in default of children, the court being satisfied that there was 
no possibility of her having children, allowed part of a fund in 
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Notes to court to be applied in paying her creditors : Hodges v. Hodges, 
Sect. 39. 20 Ch. D. 749 ; but it would seem that when the fund is not in 
— :—. court there is no jurisdiction to sanction such an arrangement : 
Be Warren's Settlement, 52 L. J. Ch. 928. 

Gases in which the Order has been Made. — It may be 

useful for purposes of illustration to refer to the following 
reported cases in which the application has been granted :—jBe 
A Marriage Settlement, 30 Sol. J. 702 ; Be Oiirrey, 56 L. T. 80 ; 
Be LiUle's WUl, 36 Ch. D. 701 ; Be MUner's Settlement, (1891) 
3 Ch. 547. 

Compromise. — ^The court has in several cases availed itself 
of the provisions of this section in order to bind the interests of 
married women by way of compromise : Sedgwick v. Thomas, 
48 L. T. 100 ; Tamplin v. Miller, 30 W. R. 422 ; Musgrave v. 
Sandeman, 48 L. T. 215. 

Irish Gases. — In the following cases the Irish Courts have 
granted the application : — 

Be Flood's Trusts, 11 L. R. Ir. 355 ; Be Wright's Trusts, 

15 L. R. Ir. 331 ; Be Segrave's Trusts, 17 L. R. Ir. 373 ; 

Be Tennant's Estate, 25 L. R. Ir. 522 ; Be Sawyer's Trusts^ 
(1896) 1 1. R. 40. 

Gases in which the Order has been Befused.— The court 
has refused to make an order in the following cases : — 

Forfeiture Glause. — Where the will, under which a married 
woman took a life interest restrained from anticipation, 
contained a general clause of forfeiture on alienation or 
attempted alienation : Be Jordan, 34 W. R. 270. 

Fraud on Power. — Where the eflfect of the order would be to 
enable a married woman who, has a power of appointment over 
the corpus, by the release of her power to obtain an aliquot 
share of the fund : Be Little, 40 Ch. D. 418. 

Gases in which Restraint not Binding.— Notwithstanding 
a clause restraining anticipation by a married woman, her 
interest may be dealt with or afiected independently of this 
section in the following cases : 

A restraint on anticipation does not prevent a married woman 
from exercising the powers of a tenant for life under the Settled 
Land Act, 1882 (45 & 46 Vict. c. 38), s. 61 ; nor does it prevent 
the court from exercising the powers conferred by the Settled 
Estates Act, 1877 (40 & 41 Vict. c. 18), s. 50. 

Judicial Separation. Protection Order. — A judicial separa- 
tion (Wadte V. Morland, 38 Ch. D. 135) or a protection order 
(HUl V. Cooper, (1893) 2 Q. B. 85) has the effect of removing 
the restraint in respect of property acquired after the date of the 
decree or order. 

Ante-nuptial Debts. — By s. 12 of the Married Women's 
Property Act, 1870 (33 & 34 Vict. c. 93), it was enacted that 
**the wife shall be liable to be sued for, and any property 
belonging to her for her separate use shall be liable to satisfy," 
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her debts contracted before marriage ; and it has been held that Notes to 
such liability attaches to property subject to a restraint on Sect. 39. 

anticipation : Sanger v. Sanger, L. R. 11 Eq. 473 ; London and 

Provincial Bank v. Bogle, 7 Ch. D. 773 ; Be Hedgely, 34 Ch. D. 
379 ; Axford v. Beid, 22 Q. B. D. 548. The Married Women's 
Property Act, 1882 (47 & 48 Vict. c. 75), s. 19, which 
supersedes the former enactment in all cases of marriage after 
1882, enacts that ** no restriction on anticipation contained in 
any settlement or agreement for a settlement, of a woman's own 
property, to be made or entered into by herself, shall have any 
validity against debts contracted by her before marriage." This 
provision, it will be observed, applies only where the restraint 
is imposed by the married woman herself, whereas the earlier 
Act was construed to extend to all property belonging to her at 
the time of the marriage, even when the restraint on anticipation 
was annexed by a third person. See Sanger v. Sanger, uhi 
supra ; Jay v. Bohinson, 25 Q. B. D. 467. 

Compromise of Action. — An action relating to property 
subject to a restraint on anticipation may be compromised by 
the married woman independently of this section. See Heath 
V. Wickham, 5 L. R. Ir. 285 ; Wilton v. Hill, 25 L. J. Ch. 156. 

Payment of Costs. — The court has jurisdiction under the 
Solicitors Act, 1860 (23 & 24 Vict. c. 127), s. 28, to chaise an 
annuity settled to the separate use of a married woman without 
power of anticipation, with costs incurred by her in the defence 
of her interest : Be Kean^, L. R. 12 Eq. 115 ; and the court has 
now jurisdiction under the Married Women's Property Act, 
1893 (56 & 57 Vict. c. 63) to order payment of the costs of the 
opposite party out of property which is subject to a restraint on 
anticipation. See Hood-Barrs v. Cathca/rt, (1894) 3 Ch. 376 ; 
(1895) 1 Q. B. 873. 

Breach of Trust. — As to impounding the interest of a 
married woman entitled for her separate use with a restraint on 
anticipation, by way of indemnity to the trustee. See the 
Trustee Act, 1893, s. 45, post. 

Rule a^inst Perpetuities.— The court has rejected the 
clause when its eflfect would have been to violate the rule against 
perpetuities : Be Bidley, 11 Ch. D. 645 ; Herbert v. Webster, 15 
Ch. D. 610 ; Cooper v. Laroche, 17 Ch. D. 368. 

Election. — ^A married woman is not put to her election by a 
gift of property which she is restrained from alienating ; and 
this section does not alter the rule : Be Wheatley, 27 Ch. D. 
606 ; Be Vardon's Trust, 31 Ch. D. 275. 

The clause, when attached to an absolute interest, is in- 
effectual if it appears on the construction of the instrument to 
have been intended that the fund should not be retained by the 
trustees, but should be handed over to the married woman 
herself : Be Bown, 27 Ch. D. 411, where the distinction drawn 
in some of the earlier cases between a fund which produces 
income and one which does not, is disapproved. See also 
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Notes to Be Spmcer, 30 Ch. D. 183 ; Re Oarrey, 32 Ch. D. 361 ; Be Grey's 
Sect. 39. Settlements, 34 Ch. D. 712 ; Be Tippetfs and NewbovMs 
Cmdracb, 37 Ch. D. 444. 

Duration of Bestraint. — ^The restraint comes to an end as to 
income when it has accrued due though it has not been actuidly 
received : Hood-Ba/rrs v. Heriot, (1896) A. C. 174. 

Practice.— The appHcation should be made by originating 
summons (s. 69 (3), post), and not by petition : Be LiUwMs 
Settlement, 30 W. R. 243. But s. 69 (3) is merely directory, 
and the judge has power on motion in court to make any order 
which he might have made in chambers, but special directions 
will be given as to the extra costs (if any) occasioned by the 
application being made in court : Ex pwrte Thompson, 28 Sol. J. 
2/4. There is also power to make such an order on the trial of 
an action {Sedgwick v. Thomas, 48 L. T. 100), on" a petition for 
the approval of a compromise {Harris v. Ha/rford, 32 Sol. J. 
663), on a petition under the Settled Estates Act, 1877, 
confirming a conditional agreement {Be LandfiM's Settled Land, 
30 W. R. 377) (and it is not necessary to entitle such a petition 
in the matter of the Conveyancing Act, 1881 {Ibid.)), or on a 
summons under the Vendor and Purchaser Act, 1874: Be 
TippetVs and Newbovld's Contracts, 37 Ch. D. 444. 

Separate Examination. — ^The court sometimes requires the 
consent of the married woman, to be ascertained by her separate 
examination : Musgrave v. Sandeman, 48 L. T. 215. But the 
separate examination may be dispensed with {Hodges v. Hodges, 
20 Ch. D. 749) ; and it would seem that no general rule can be 
laid down on the subject : Harris v. Harford, 32 Sol. J. 663 ; 
and see Be Gurrey, 56 L. T. 80. 

It is not necessary to serve the summons on the trustees of 
the fund: Be Little's WiU, 36 Ch. D. 701; Be Pollard's 
Settlement, (1896) 1 Ch. 901. The "court" being defined by 
s. 2 (xviii.) to mean the High Court of Justice, the county 
courts have no jurisdiction to make an order under this section. 

40. — (1.) A married woman, whether an infant or 
not, shall by virtue of this Act have power, as if she 
were unmarried and of full age, by deed to appoint an 
attorney on her behalf for the purpose of executing 
any deed or doing any other act which she might 
herself execute or do ; and the provisions of this Act 
relating to instruments creating powers of attorney 
shall apply thereto. 

(2). This section applies only to deeds executed 
after the commencement of this Act. 

Power of Attorney of Married Woman.— A power of 



Power of 
attorney of 
married 
woman. 
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attorney is an authority to one person to do an act in the stead Notes to 
of another (1 Dav. Con v. 475, 4th ed.), and must be given by Sect. 40. 

deed (Salk. 9), at all events where the attorney is to execute a 

deed : Be Whitley Partners, 32 Oh. D. 337 ; so the requirement 
of the section in that behalf with respect to a married woman is 
not exceptional ; and it is to be observed that she may exercise 
the power even though an infant. The disability of infancy is 
also treated as being removed by marriage in s. 42 (5), ii., post ; 
but it must be borne in mind that under this section the 
disability is removed only so far as the appointment of an 
attorney is concerned, and that no disposition of the infant's 

Eroperty can be made by the attorney which would not have 
een valid if made by the infant herself. As to the acts and 
dispositions which are void or voidable, see Simpson on Infants. 
Chaps. 1 and 2. An infant can exercise a power over personal 
estate (Be D^Angiha/u, 15 Ch. D. 228), and over real estate if it 
appears that such was the intention of the donor, or if the 
power is simply collateral : Be Cardross*s Settlement, 7 Ch. D. 728. 

Income of Fund restrained from Anticipation. — This 
section enables a married woman to appoint an attorney to 
receive the growing payments of her income, exen where it is 
subject to a restraint on anticipation : Stevxxrt v. Fletcher, 38 
Ch. D. 627. In this case the fund was in court, and the order 
for payment of the dividends to the married woman contained a 
direction that they were not to be paid to any attorney except 
upon an affidavit or statutory declaration by such attorney that 
he received them on behalf and for the use of the married 
woman, and not of any other person to whom she had assigned 
or purported to assign them. If the fund is in the hands of 
trustees, they should, it seems, satisfy themselves on these 
points before making any payment to the attorney. See 
Kenrick v. Wood, L. R. 9 Eq. 333. 

If the deed requires acknowledgment (as to which, see Conv. • 

Act, 1882, s. 7, post), no useful purpose would be served by 
appointing an attorney, as the deed itself has to be produced 
before the person who takes the acknowledgment. 

Semble, marriage would not revoke a power of attorney given 
by a spinster, and the change in her name would create no 
difficulty, having regard to the provisions of s. 46, post. 

Previously to this Act neither an infant (Bythewood's 
Conv. ii. 403 ; Oulds v. Sansom, 3 Taunt, 261), nor a married 
woman (Ih. 666 ; Kenrick v. Wood, tibi supra), could appoint an 
attorney. For the provisions of the Act relating to instruments 
creating powers of attorney, see ss. 46 — 48 of this Act, post 
p. 122, and ss. 8 and 9 of the Conveyancing Act, 1882, post. 
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IX. — Infants. 

Sect 41. 41. Where a person in his own right seised of 
Sales and or entitled to land for an estate in fee simple, or 
Shaif*S for any leasehold interest at a rent, is an infant, the 
owner. land shall be deemed to be a settled estate within 
40 & 41 Vict, the Settled Estates Act, 1877. 

Superseded by Settled Land Act, 1882. — This section is 
practically superseded by the 59th section of the Settled Land 
Act, 1882 (45 & 46 Vict. c. 38), which is in the foUowing 
terms : — 

"Where a person, who is in his own right seised of or 
entitled in possession to land, is an infant, then for purposes of 
this Act the land is settled land, and the infant shall be deemed 
tenant for life thereof." 

And by the 60th section of the same Act, it is provided that 
the powers of a tenant for life under the Act may be exercised 
on behalf of an infant by the trustees of the settlement, and if 
there are none, then by the persons to be appointed by the 
court for the purpose. 

The section has been held to apply where the estate of the 
infant was liable to be devested by death under age : Lidddl v. 
Liddell, 52 L. J. Ch. 207 ; Be Sparrow's Settled Estate, (1892) 
1 Ch. 412. 

Manage- 42. — (1.) If and as long as any person who would 

and receipt but for this soction be beneficially entitled to the 

andapplica- . i j • • i? j. j i. • 

tionofin- Dossession of any land is an miant, and boing - a 

come during ^ . , "^ • t x i i j. • i n £ 

minority, woman IS alo» unmame d, the trustees appointed tor 

jii^^^'^^j^s' this purpose by the settlement, if any, or if there are 

.^as^ * , ( tf none so appointed, then the persons, if any, who are 

«- VI for the time being under the settlement trustees with 

power of sale of the settled land, or of part thereof, 
or with power of consent to or approval of the 
exercise of such a power of sale, or if there are none, 
then any persons appointed as trustees for this 
purpose by the court, on the appUcation of a guardian 
or next friend of the infant, may enter into and 
continue in possession of the land ; and in every such 
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case the subsequent provisions of this section shall Sect 4^ 

apply. ^^ ^ 

(2.) The trustees shall manage or superintend the 
management of the land, with full power to fell 
timber or cut underwood from time to time in the 
usual course for sale, or for repairs or otherwise, and 
to erect, pull down, rebuild, and repair houses, and 
other buildings and erections, and to continue the 
working of mines, minerals, and quarries which have 
usually been worked, and to drain or otherwise 
improve the land or any* part thereof, and to insure 
against loss by fire, and to make allowances to and 
arrangements with tenants and others, and to 
determine tenancies, and to accept surrenders of 
leases and tenancies, and generally to deal with the 
land in a proper and due course of management ; 
but so that, where the infant is impeachable for 
waste, the trustees shall not commit waste, and 
shall cut timber on the same terms only, and 
subject to the same restrictions, on and subject 
to which the infant could, if of full age, cut the' 
same (i). 

(3.) The trustees may from time to time, out of 
the income of the land, including the produce of the 
sale of timber and underwood, pay the expenses 
incurred in the management, or in the exercise of 
any power conferred by this section, or otherwise in 
relation to the land, and all outgoings not payable by 
any tenant or other person, and shall keep down any 
annual sum, and the interest of any principal sum, 
charged on the land (^). 

(4.) The trustees may apply at discretion any 
income which, in the exercise of such discretion, 
they deem proper, according to the infant's age, for 
his or her maintenance, education, or benefit, or pay 
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Sect 42, thereout any money to the infant's parent or guardian, 
^^ to be appHed for the same purposes {i). 

(6.) The trustees shall lay out the residue of the 
income of the land in investment on securities on 
which they are by the settlement, if any, or by law, 
authorized to invest trust money, with power to vary 
investments ; and shall accumulate the income of the 
investments so made in the way of compound 
interest, by from time to time similarly investing 
such income, and the resulting income of invest- 
ments ; and shall stand possessed of the accumulated 
fund arising from income of the land and from 
investments of income on the trusts following 
(namely) : 
(i.) If the infant attains the age of twenty-one 

years, then in trust for the infant ; 
(ii.) If the infant is a woman and marries while 
an infant, then in trust for her separate use, 
independently of her husband, and so that 
her receipt after she marries, and though 
still an infant, shall be a good discharge ; 
but 
(iii.) If the infant dies while an infant, and being 
a woman without having been married, then, 
where the infant was, under a settlement, 
tenant for life, or by purchase tenant in tail 
or tail male or tail female, on the trusts, if 
any, declared of the accumulated fund by 
that settlement ; but where no such trusts 
are declared, or the infant has taken the 
land from which the accumulated fund is 
derived by descent, and not by purchase, or 
the infant is tenant for an estate in fee 
simple, absolute or determinable, then in 
trust for theinfant'spersonal representatives, 
as part of the infant's personal estate ; 
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but the accumulations, or any part thereof, may at Sect 42, 

any time be applied as if the same were income *"* !_ 

arising in the then current year (i). 

(6.) Where the infant's estate or interest is in an 
undivided share of land, the powers of this section 
relative to the land may be exercised jointly with 
persons entitled to possession of, or having power to 
act in relation to, the other undivided share or 
shares. 

(7.) This section applies only if and as far as a 
contrary intention is not expressed in the instrument 
under which the interest of the infant arises, and 
shall have effect subject to the terms of that instru- 
ment and to the provisions therein contained. 

(8.) This section appUes only where that instru- 
ment comes into operation after the commencement 
of this Act. 

Hianagement of Land and Beceipt and Application of 
Income during Minority.— ^This section is intended to super- 
8e|de the ordinary form of '^ management clause " inserted in 
settlements of real estate. The persons to whom the execution 
of the powers is entrusted by this section are (unless special 
trustees are appointed for the purpose by the settlement), 
trustees of the settlement, for the purposes of the Settled Land 
Act, as defined by the Act of 1882, s. 2 (8), and the Act of 
1890, 8. 16 ; and by the 60th section of the Act of 1882, can 
exercise all the powers of that Act on behalf of the infant. 
Some of the improvements which the trustees are by this section 
empowered to make can also be executed by the trustees of the 
settlement, under the powers of the Settled Land Act ; .but in 
the former case they must be paid for out of income, whereas 
under the Settled Land Act, they fall upon ^^ capital moneys." 

Li default of specially appointed, or ex officio trustees, the 
court has power, on the application of a guardian or next friend 
of the infant, to appoint trustees to exercise the powers of this 
section. Such appointment may be made on summons, and 
may be united with an application for the appointment of 
guardians, and for directions as to maintenance : Be Clay, 30 
Sol. J. 619. 

Application of Section. — ^The important question arises on 
the construction of this section whether it applies as well where 
the legal estate is vested in the trustees as when the infant 
is entitled by virtue of legal limitations. There are three 
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Notes to considerations which seem to confine the operation of the section 
Sect. 42« to cases where the legal estate is in the beneficiaries, viz. : — 

(1.) The words " beneficially entitled to the possession of any 

land " import a condition which cannot be satisfied 
where the trustees take the legal estate ; as an infant 
cestui que trust is not entitled to the possession or the 
receipt of the income of the land. 
(2.) The trustees are by sub-s. (1) expressly empowered to 
'* enter into possession " of the land, a provision which 
confers a "legal power" {Dean v. Deem, (1891)3 Ch. 
150), and which has no application where the trustees 
are the legal owners. 
(3.) If this section applies where land is held by trustees 
upon trust for an infant, then there is an inconsistency 
between this section and s. 43 as to the destination 
of the accumulated fund, for under this section the 
accumulations become, if the infant attains the age of 
twenty-one years, his absolute property ; while under 
s. 43 they are capitalised, and follow the destination 
of the property from which they arise : and if the 
infant dies under the age of twenty-one years, the 
accumulations, in the absence of special provision, 
are by this section declared to belong to his personal 
representatives, whereas under s. 43 there is no similar 
provision. 
Where the legal estate is vested in trustees it would be well 
expressly to incorporate the powers of this section, and to 
provide for the destination of any accumulations. 

"Wliere Infant absolutely Entitled.— The provisions of this 
section seem to apply whether the infant takes a limited interest 
under a will or settlement, or is absolutely entitled. Sub- 
s. 5, which refers to "the settlement, if any," and to the 
infant being "tenant for an estate in fee simple," is, it is 
submitted, conclusive on the point. 

In the case where the infant is entitled at law, the powers of 
this section seem to derogate from the rights of the testamentary 
guardian, if any, appointed by the father under 12 Car. 2, c. 24, 
who may by s. 9 of that statute " take into his custody to the 
use of such child or children, the profits of all lands, tenements 
and hereditaments of such child or children, till their respective 
age of twenty-one years, or any lesser time, according to such 
disposition aforesaid. " The mother or other statutory guardian, 
under the Guardianship of Infants Act, 1886 (49 & 50 Vict. 
c. 27), s. 4, is endowed with the same powers as a testamentary 
guardian. 

(i) Powers of Management. — The provisions contained in 
sub-ss. (2) — (5) confer on the trustees substantially the same 
powers as they take under the ordinary clause. See 3 Dav. 
Conv. 463, 499, 3rd ed. It is to be observed that the power to 



INFANTS. 113 

fell timber is not extended to "other trees," as in s. 19 (1) (iv.), Notes to 
ante, which seems to be an oversight. See as to what trees are Sect. 42. 

timber, and the position of a limited owner in respect thereof, 

HonyvxHxi v. Honywood, L. R. 18 Eq. 306 ; Lowndes v. Norton, 
6 Ch. D. 139 ; Baker v. Sebright, 13 Ch. D. 179 ; Craig on 
Trees, 11. 

Mines and Minerals. — The power as to mines and minerals 
is not to open new mines, but only to continue the working of 
such as have usually been worked. See Clegg v. Eotdand, 
L. R. '2 Eq. 160. 

Income and Possession. — "Income," as used in this sec- 
tion by virtue of s. 2 (iii.), includes rents and profits, and 
"possession " includes receipt of income. 

As to "maintenance," see next section. 

Investment. — If there is no special provision as to invest- 
ment, the trustees are to invest on securities authorized by law ; 
as to which, see the Trustee Act, 1893, s. 1, post. 

Trusts of Accnmulations. — ^The trusts of the accumulated 
fund after the death of the infant are, where the infant was 
tenant in tail by purchase, those, if any, declared by the settle- 
ment, but if he was tenant in tail by descent, for his personal 
representatives. This distinction is due to the necessity of 
limiting the trusts of the settlement to the period allowed 
by the rule against perpetuities. See Ma/rshaU v. HoUotoa/y, 2 
Swanst. 432. 

43. — (1.) Where any property is held by trustees ^^f^^ 
in trust for an infant? either for life, or for any of income ot 

- , , "^ propertyof 

greater interest, and whether absolutely, or con- ^J^^JJJ^ 
tingently on his attaining the age ' oT twenty-one »»<», etc 
years, or on the occurrence of any event before his 
attaining that age, the trustees may, at their sole 
discretion, pay to the infant's parent or guardian, if 
any, or otherwise apply for or towards the infant's 
maintenance, education, or benefit, the income of 
that property, or any part thereof, whether there is 
any other fund applicable to the same purpose, or 
any person bound by law to provide for the infant's 
maintenance or education, or not. 

(2.) The trustees shall accumulate all the residue 
of that income in the way of compound interest, by 
investing the same and the resulting income thereof 
from time to time on securities on which they are by 

C. & B. I 
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Sect 43, the settlement, if any, or by law, authorized to invest 
•u^^B^2). ^j,^g|. jxioney, and shall hold those accumulations for 
the benefit of the person who ultimately becomes 
entitled to the property from which the same arise ; 
but so that the trustees may at any time, if they 
think fit, apply those accumulations, or any part 
thereof, as if the same were income arising in the 

« 

then current year (k), 

(3.) This section applies only if and as far as a 
contrary intention is not expressed in the instrument 
under which the interest of the infant arises, and 
shall have effect subject to the terms of that instru- 
ment and to the provisions therein contained (Z). 

(4.) This section applies whether that instrument 
. comes into operation before or after the commence- 
ment of this Act (m). 

Power of Maintenance. — ^The power of maintenance con- 
ferred by this section, which is retrospective, sub-s. (4), supersedes 
the corresponding provisions of "Lord Cranworth's Act (23 & 
24 Vict. c. 145, s. 26), repealed by s. 71, post, and re-enacts 
them without material alteration : Re Dickson, 29 Ch. D. 331. 

Out of what Fund. — It was decided under Lord Cranworth's 
Act that maintenance could not be given out of a fund to which 
the infant was contingently entitled on attaining twenty-one. 
years of age, unless he would then be entitled to the inter- 
mediate income as well as the principal : Be George, 6 Ch. D.. 
837 ;• and no alteration has been effected by the present Act in 
this respect : Be Judkin^s Tnists, 25 Ch.. D. 743 ; Be Dickson, 
29 Ch. D. 331. 

In the ordinary marriage settlement the capital and income, 
subject to the life interests of both parents and their powers of 
appointment, are given to the children as a class on attaining 
twenty-one, and in such a case the statutory power may be 
safely relied upon. But where, as sometimes occurs, one child 
is or may be excluded from the class, as, for example, a son 
taking another estate, it would be necessary to insert a special 
clause as to maintenance. For in such a case the class requiring' 
maintenance might not be identical with that which would 
ultimately become entitled to the capital and income of the 
fund. 

Under wills there is a greater diversity of disposition, and it 
becomes important, having regard to the foregoing decisions, 
to ascertain the cases in which the intermediate income of a 
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contingent legacy follows the capital. They appear to be Notes to 
reducible to the following heads : — Sect. 43. 

1. Where the testator is a parent or in loco pa/rentis towards " 

the infant legatee (Mills v. Robarts, 1 R. <& M. 555; 
Wilson V. Maddison, 2 Y. & C. C. C. 372 ; Be Moody, 
(1895) 1 Ch. 101), unless the testator has provided another 
fund for maintenance : Be George, 5 Ch. D. 837* See 
also Chambers v. Goldtbin, 11 Ves. 1 ; Martin v. Martin, 
L. R. 1 Eq. 369. 

2. Where the testator has directed the legacy to be severed 

from the bulk of the estate : Be Medlock, 54 L. T. 828 ; 
Be Clements, (1894) 1 Ch. 665 ; Be Snaith, 42 W. R. 568. 
This principle applies to leaseholds specifically bequeathed 
to trustees : Be Woodin, (1895) 2 Ch. 309. 

3. Where the gift is residuary : Green v. Eakins, 2 Atk. 473 ; 

Be Adams, (1893) 1 Ch. 329. 

In the case of real estate the general rule is that a future or 
contingent gift does not carry the intermediate rents, but it will 
do so if real and personal estate are given together : Gennery v. 
Fitzg&rald, Jac. 468, and see Be Burton's Will, (1892) 2 Ch. 38. 

It seems that only in these cases is the present section 
applicable to contingent or future gifts by will. 

Defeasible Interest. — It was held under Lord Cranworth's 
Act, and the decision seems to apply to the present section, 
that a vested interest liable to be divested by death under 
twenty-one was not within the statute : Be BvMey's Trusts, 
22 Ch. D. 583. 

Nature of Contingency. — ^In order that the section may' 
apply to a contingent interest, the event on which the vesting 
takes place must necessarily occur during the minority of the 
infant. Thus if a class is to be ascertained on the death of a 
living person the presumptive members of the class are not 
entitled to maintenance : Be Judkin's Trusts, 25 Ch. D. 743. 

Executors. — The executors become trustees of the residuary 
personal estate when the residue has been ascertained ;" and 
may apply the income under this section for the maintenance of 
an infant residuary legatee : Be Smith, 42 Ch. D. 302. 

Questions of Construction. — In some cases a gift of inter-' 
mediate income by way of maintenance has an important 
bearing on the question whether the legacy is vested or not ; 
but the existence of this statutory power has no effect upon 
such questions of construction : Be Dickson, 29 Ch. D. 331 ; 
Be Jobson, 44 Ch. D. 154. See, however, Be Moody, (1895) 
1 Ch. 101. 

Gifts to a Class. — In a case where the testator gave his 
residuary personalty upon trust for the children of T. H. who 
should be living at the testator's decease and should attain 
twenty-one, in equal shares, it was held by the Court of Appeal 
that when the eldest of T. H.'s six children attained twenty- 
one, such child was entitled to one-sixth of the capital and of 

i2 
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Kotes to the accumulated income, but was not entitled to the income of 
Sect 43. the rest of the fund which was applicable for the maintenance 

of the five infants : Re Hdfordy (1894) 3 Ch. 30, overruling 

Be Jeffery, (1891) 1 Ch. 671 ; Re Caldtoell, W. N. (1894) 13. 
The income of a residuary estate given contingently to a clasa 
belongs to its members for the time being ; and even where the 
class is capable, of increase the whole income may be applied in 
the maintenance of the existing children : Re Adamsj (1893) 
1 Ch. 329 ; Re Jeffery, (1895) 2 Ch. 577. 

(k) Accmnulations. — The accumulations are by virtue of this 
sub-section to belong to **the person who ultimately becomes 
entitled to the property from which the same arise." In a case 
where the infant was tenant for life if she attained twenty-one, 
it was decided by North, J., that the accumulations were not 
capitalized, and belonged to the infant on attaining twenty-one : 
Re WeUs, 43 Ch. D. 281. The ground of the decision appears 
to have been that '^property" meant in that case the life 
interest, and that the infant, having become entitled to that, 
was also entitled to the accumulations of the previous income. 
In a subsequent case where the infant's life mterest was not 
contingent but immediate, the Court of Appeal held that the 
gift of all the income to the infant was inconsistent with 
accumulation, and, therefore, had the effect of excluding sub-s. (2) 
altogether : Re Hvmphreys, (1893) 3 Ch. 1. In this case the 
decision in Re Wells was approved, but the point of general law 
on which Mr. Justice Nobth rested his decision was expressly 
left open. When the property consists of real estate held in 
trust for an infant who dies under twenty-one, the accumula- 
tions, which under the general law woidd form part of the 
personal estate of the infant, seem to devolve under this section 
upon the person who takes the land. A special clause relating 
to the accumulated fund should in this case be inserted in the 
will or settlement. 

Investments. — ^As to authorized investments for trust funds, 
see the Trustee Act, 1893, s. 1, post, 

(f) Contrary Intention. — In a case where a fund wa& 
bequeathed upon trust for the children of A. in equal shares, 
who being sons should attain twenty-one, or being daughters 
should attain that age or marry, with benefit of survivorship, 
and the testator directed his trustees to accumulate the income 
and pay the same to the children when their presumptive shares 
should become payable, it was held that the direction to 
accumulate did not amount to the expression of a contrary 
intention within the meaning of this sub-section : Re Thatcher's 
Trusts, 26 Ch. D. 426. 

A gift, either by express words or by a residuary bequest, of 
the intermediate income to some other person than the infant 
excludes the section : Re Dickson, 29 Ch. D. 331, 339. 
, If the will gives the whole income to the infant from the 
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death of the testator, sub-s. (2) is excluded by the operation Notes to 
of this sub-section : Be Humphreys, (1893) 3 Ch. 1. Sect. 48* 

(m) Betrospective Operation. — The qualified repeal of Lord 
Cranworth's Act by s. 71, post, does not exclude the operation 
of this section in cases to which the earlier Act applied. See 
Be Dickson, 29 Ch. D. 331, 340. 



X. — Eentchabges and other Annual Sums. 
44. — (1.) Where a person is entitled to receive Remedies 

n 1 T 7 <. i 1 • I. 11^^^ recovery 

out of any land, or out of the income of any land, of annual 

sums 

any annual sum, payable half-yearly or otherwise, charged on 
whether charged on the land or on the income of the /^ ^ 
land, and whether by way of rentcharge or otherwise, . ^^^^^ ^- 
not being rent incident to a reversion, then, subject ( ^t^ 
and without prejudice to all estates, interests, and ^'^i^ 6 
rights having priority to the annual sum, the person 
entitled to receive the same shall have such remedies 
for recovering and compelHng payment of the same 
as are described in this section, as far as those 
remedies might have been conferred by the instru- 
ment under which the annual sum arises, but not 
further. 

(2.) If at any time the annual sum or any part 
thereof is unpaid for twenty-one days next after the 
time appointed for any payment in respect thereof, 
the person entitled to receive the annual sum may 
enter into and distrain on the land charged or any 
part thereof, and dispose according to law of any 
distress found, to the intent that thereby or otherwise 
the annual sum and all arrears thereof, and all costs 
and expenses occasioned by non-payment thereof, 
may be fully paid. 

(3.) If at any time the annual sum or any part 
thereof is unpaid for forty days next after the time 
appointed for any payment in respect thereof, then, 
although no legal demand has been made for payment 
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Sect 44. thereof, the person entitled to receive the annual 
^ sum may enter into possession of and hold the land 

charged or any part thereof, and take the income 
thereof, until thereby or otherwise the annual sum 
and all arrears thereof due at the time of his entry, 
or afterwards becoming due during his continuance 
in possession, and all costs and expenses occasioned 
by non-payment of the annual sum, are fully paid ; 
and such possession when taken shall be without 
impeachment of waste. 

(4.) In the hke case the person entitled to the 
annual charge, whether taking possession or not, 
may also by deed demise the land charged, or any 
part thereof, to a trustee for a term of years, with or 
without impeachment of waste, on trust, by mort- 
gage, or sale, or demise, for all or any part of the 
term, of the land charged, or of any part thereof, or 
by receipt of the income thereof, or by all or any 
of those means, or by any other reasonable means, 
to raise and pay the annual sum and all arrears 
thereof due or to become due, and all costs and 
expenses occasioned by non-payment of the annual 
sum, or incurred in compelling or obtaining payment 
thereof, or otherwise relating thereto, including the 
costs of the preparation and execution of the deed of 
demise, and the costs of the execution of the trusts 
of that deed ; and the surplus, if any, of the money 
raised, or of the income received, under the trusts 
of that deed shall be paid to the person for the 
time being entitled to the land therein comprised in 
reversion immediately expectant on the term thereby 
created. 

(5.) This section applies only if and as far as a 
contrary intention is not expressed in the instrument 
under which the annual sum arises, and shall have 
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effect subject to the terms of that instrument and to Sect. 44» 
the provisions therein contained. L 

(60 This section applies only where that instrument 
comes into operation after the commencement of this 
Act. 

Bemedies for Becovery of Annual 'Sums Charged on 
Land. — The object of this section is to do away with the 
necessity of inserting in settlements powers of distress and entry, 
and a limitation to trustees for a term of years to secure a 
rentcharge ; and also to extend to other annual sums the remedies 
which are usually made incident to a rentcharge created by deed. 
These statutory remedies do not deprive the owner of a rent- 
charge of his right to bring an action for debt against the terre 
tenant : SeaHe v. Cooke, 43 Ch. D. 519 ; and see Thomas v. 
Sylvester, L. R. 8 Q. B. 368 ; Booth v. Smith, 14 Q. B. D. 318 ; 
Ue BlaMnim and District B. B. Society, 42 Ch. D. 343. 

Different Kinds of Annual Sum. — It is necessary to 

distinguish the following descriptions of *^ annual sums charged 

on the land or on the income of the land." 

(i.) Bentcharge. — A legal rentcharge to which, by 4 Geo. 2, 

c. 28, the right of distress is incident, but not the 

right of entry. It may be created by deed or will, 

and in the former case was usually secured by such 

remedies as are given by this section, except that 

instead of a power being given to demise the land to a 

trustee for a term of years as in sub-s. (4), the deed 

which created the rentcharge limited a term of years to 

trustees for the purpose of securing it. See 3 Dav. 

Conv. 314, 3rd ed. 

(ii.) Annuity Charged on Land by Will. — An annuity 

charged on land by will. And it seems that an 

unlimited indefinite charge upon rents and profits 

is a charge upon the coi'p^is: Phillips v. Chitteridge, 

3 D. J. & S. .332 ; W(yrmald v. Mit!seen, 29 W. R. 795, 

reversing the decision of Fry, J., 17 Ch. D. 167. See, 

however, Booth v. Coulton, L. R. 5 Ch. 684 ; Taylor v. 

Taylor, L. R. 17 Eq. 324. 

(iii.) Annuity Charged on Annual Bents. — An annuity 

charged not on the land, but on the annual rents and 

profits of the land. The distinction is material when 

the rents and profits are insufficient, and the annuity is 

not perpetual. The court has, however, a discretionary 

jurisdiction in this case to order a sale or mortgage of 

the land to raise arrears of the annuity : Hamhro v. 

Hambro, (1894) 2 Ch. 564. 

Application of Section. — These difierent kinds of ** annual 

sum charged on the land or on the income of the land " all seem 
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Notes to to fall within the terms of the first sub-section. It may. 
Sect. 44. however, be doubted whether a person whose annuity is charged 

only upon the annual rents and profits of land, can make use of 

the remedies hereby conferred. For in the first place it will 
be observed that the powers of distress, entry, and demise, have 
express reference to "the land charged," thereby excluding 
by implication all cases in which there was no charge upon the 
land as distinguished from the annual rents. This construction 
is also supported by the consideration that the limitation of 
a term of years under sub-s. (4), with the consequential power 
of selling or iportgaging the term, is in effect an appropriation 
pro tanto of the corpus for the payment of the annuity. 

Copyhold Act, 1894.— By the Copyhold Act, 1894 (57 & 
58 Vict. c. 46), s. 27, the provisions of the present section are 
applied to compensation by way of rentcharge under that Act. 



Redemption 
of quit- 
rents and 
other 
perpetual 
charges. 



46. — (1.) Where there is a quit-rent, chief-rent, 
rentcharge, or other annual sum issuing out of 'land 
(in this section referred to as the rent), the Copyhold 
Commissioners shall at any time, on the requisition 
of the owner of the land, or of any person interested 
therein, certify the amount of money in consideration 
whereof the rent may be redeemed (n), 

(2.) Where the person entitled to the rent is 
absolutely entitled thereto in fee simple in possession, 
or is empowered to dispose thereof absolutely, or 
to give an absolute discharge for the capital value 
thereof, the owner of the land, or any person interested 
therein, may, after serving one month's notice on 
the person entitled to the rent, pay or tender to that 
person the amount certified by the commissioners (o). 

(3.) On proof to the commissioners that payment 
or tender has been so made, they shall certify that 
the rent is redeemed imder this Act ; and that cer- 
tificate shall be final and conclusive, and the land 
shall be thereby absolutely freed and discharged from 
the rent. 

(4.) Every requisition under this section shall be 
in writing ; and every certificate under this section 
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shall be in writing, sealed with the seal of the s«ct. «, 

8Ub-8. (4). 

commissioners. ; 

(5.) This section does not apply to tithe rentcharge, 
or to a rent reserved on a sale or lease, or to a rent 
made payable mider a grant or Ucence for building 
purposes, or to any sum or payment issuing out of 
land not being perpetual. 

(6.) This section applies to rents payable at, or 
created after, the commencement of this Act. 

(7.) This section does not extend to Ireland. 

Bedempticm of Quit-Bents and other Perpetual Charges.-!- 

The powers of the Copyhold Commissioners under this Act are 
now vested in the Board of Agriculture. See 52 & 53 Vict. 
c. 30, s. 2. 

This section is applied by the Small Holdings Act, 1892 
(55 & 56 Vict. c. 31), s. 6, to a rentcharge created under the 
Act. Compare with this section the Copyhold Act, 1894 
(57 & 58 Vict. c. 46), s. 30, relating to redemption of rentcharges 
created under that Act. 

(n) Quit-Bent. — "Quit-rent" seems to include both the 
small tenure rent occasionally payable in respect of an estate 
in fee simple, and a rent of assize, which is that payable from 
time immemorial by the freeholders and ancient copyholders 
of a manor. The expression is, according to Coke (2 Inst. 19), 
a coriruption of "white-rent," so called because it was paid in 
silver ; but it is also explained as meaning that the tenant 
is quit of all other services. 

Chief Bent. — The "chief rent " here referred to is that kin>i 
of quit-rent which is paid by freeholders, and must not be 
confounded with what is known as a "chief rent" in the 
midland counties, which is a rent reserved on a sale, and is 
expressly excluded from this section by sub-s. (5). 

(o) Bedemption. — The redemption money under this section, 
it is to be observed, is fixed behind the back of the person who 
is to be bought out, and only one month's notice of payment 
has to be served on him. The section only applies where the 
person to receive the consideration money is not under any 
disability. 

Settled Land Act. — A limited owner has, by virtue of the 
Settled Land Act, 1882 (45 & 46 Vict. c. 38), power to dispose 
of the rent, which is " land " within the meaning of that Act. 
See s. 2 (10) ; and the trustees of the settlement are persons 
"empowered to give an absolute discharge for the capital 
value " thereof. Yet as payment or tender of the redemption 
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Notes to money must be made to ** the person entitled to the rent," viz., 
Sect. 45. in the case supposed, the limited owner who cannot give a 

receipt for it, compulsory redemption of a settled rent cannot, 

it would seem, be made under this section. 

When the land is settled, capital money may be applied in the 
. redemption of the rent. See Settled Land Act, 1882, s. 21 (ii). 



XI. — Powers of Attorney. 

^dCT^^wer ^^* — ^^'^ ^^^ donee of a power of attorney may, 
of attorney, jf j^e thinks fit, execute or do any assurance, instru- 
ment, or thing in and with his own name and 
signature and his own seal, where sealing is required, 
by the authority of the donor of the po wer ; and 
every assurance, instrument, and thing so executed 
and done shall be as effectual in law, to all intents, 
as if it had been executed or done by the donee 
of the power in the name and with the signature 
and seal of the donor thereof. 

(2.) This section applies to powers of attorney 
created by instruments executed either before or after 
the commencement of this Act. 

See as to powers of attorney of married women, s. 40, ante. 
See also ss. 8 and 9 of the Conveyancing Act, 1882, post, whereby 
powers of attorney can in certain cases be made irrevocable. 

Execution under power of Attorney.— The effect of this 
section is to overthrow the doctrine referred to by Grose, J., in 
the following words : — **I accede to the doctrine in all the cases 
cited, that an attorney must execute his power in the name of 
his principal, and not in his own name " : tVilks v. Back, 2 East, 
141 ; see Lawrie v. Lees, 14 Ch. D, 249, afltoned D. P. 7 App. 
Cas. 19. It does not seem to affect, however, the rule that when 
a deed is to be executed under a power of attorney, the principal, 
and not the attorney, shall be named as a party : 1 Dav. Conv. 
43, 4th ed. ; Sugden, Powers, 199, 8th ed. 

The section, however, does not mean that an attorney may 
execute in his own name without anything to show that he 
executes as attorney. Per Cotton, L.J., Be Whitley 
PaHners, 32 Ch. D. 337, 338. 

The old form of power, appointing an attorney to execute 
a deed, usually contained words authorizing the donee "in my 
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name and stead, on my behalf, and as my act and deed, to sign, Notes to 
seal, and deliver, etc." : 1 Dav. Conv. 477, 4th ed. Beet 46. 

It is presumed than an express direction of this kind would 

override the operation of the section ; and that, if the donor 
requires execution in his own name, the attorney would not be 
justified in departing from the terms of the power. 

47. — (1.) Any person making or doing any payment payment by 

 • n J* 'j-T- * i? £ attorney 

or act, m good faith, m pursuance of a power of underpower 
attorney, shall not be liable in respect of the payment noti<»of 
or act by reason that before the payment or act the g^.'^ * 
donor of the power had died or become lunatic, of 
unsound mind, or bankrupt, or had revoked the power, 
if the fact of death, lunacy, unsoundness of mind, 
bankruptcy, or revocation was not at the time of the 
payment or act known to the person making or doing 
the same. 

(2.) But this section shall not affect any right 
against the payee of any person interested in any 
money so paid; and that person shall have the 
like remedy against the payee as he would have 
had against the payer if the payment had not been 
made by him. 

(3.) This section applies only to payments and 
acts made and done after the commencement of 
this Act. 

Pasnnent to Attorney without Notice of Revocation. — 

This section extends to all persons the protection afforded to 
trustees, executors and administrators by s. 26 of Lord St. 
Leonards' Act (22 & 23 Vict. c. 35), (now replaced by the 
Trustee Act, 1893, s. 23, post), and seems to protect any person 
making any payment to an attorney without notice of the 
revocation of the authority. In the ordinary case of the 
execution of a conveyance by an attorney, if the vendor is dead, 
the legal estate does not pass by the conveyance ; but it is 
presumed that by virtue of this section, the vendor's lien will be 
discharged, and a conveyance of the legal estate to the purchaser 
can be specifically enforced. 

Revocation. — A power of attorney is in general revocable at 
the wiU of the donor, and is absolutely revoked at law by his 
death, lunacy, unsoundness of mind, or bankruptcy : Pulling on 
Attorneys, 121, 3rd ed. It is, however, irrevocable if given as 



124 CONVEYANCING AND LAW OF PEOPEETT ACT, 1881. 

Notes to part of a security (Walsh v. Whitcomb, 2 Esp. 565) ; or if the 
Sect. 47* authority is coupled with an interest, as, for example, a power 

given to a creditor to sell lands for the payment of his debt 

{Gaussen v. MortoUy 10 Bam. & Or. 731 ; Smart v. Sandars, 5 
C. B. 895) ; or, if it operates as a charge (Spooner v. SomdUandsy 
1 Y. & C. C. C. 390) ; and the acts of the attorney have been 
recognized where the power was sent to a foreign country and 
acted on without notice of the previous death or bankruptcy of 
the donor : Ex parte MacDonnell, Buck. 399 ; and see 1 Dav. 
Conv. 475, 4th ed. Independently of the statutory provisions, 
courts of .equity have long been inclined to give effect to all 
b<md fide dealings with the attorney, which took place after the 
death of the principal, and before the death became known to 
the attorney, especially where a valuable consideration passed : 
Bailey v. Collett, 18 Beav. 179, and cases there cited : 1 Dav. 
Conv. 475, 4th ed. See now ss. 8 and 9 of the Conveyancing 
Act, 1882, postj whereby powers of attorney may be made 
irrevocable, either absolutely or for a limited period, according 
as they are given for valuable consideration or not. 

^g^i^^ 48. — (1.) An instrument creating a power of 

creSg^^*^ attorney, its execution being verified by affidavit, 

attorney' statutory declaration, or other sufficient evidence, 

may, with the affidavit or declaration, if any, be 

deposited in the central office of the Supreme Court 

of Judicature. 

(2.) A separate file of instruments so deposited 
shall be kept, and any person may search that file, 
and inspect every instrument so deposited, and an 
office copy thereof shall be delivered out to him 
on request. 

(3.) A copy of an instrument so deposited may 
be presented at the office, and may be stamped or 
marked as an office copy, and when so stamped or 
marked shall become and be an office copy. 

(4.) An office copy of an instrument so deposited 
shall without further proof be sufficient evidence of 
the contents of the instrument and of the deposit 
thereof in the central office. 

(5.) General rules may be made for purposes of 
this section, regulating the practice of the central 
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office, and prescribing, with the concurrence of the Sect. 48, 
Commissioners of Her Majesty's Treasmry, the fees ^ 
to be taken therein. 

(6.) This section applies to instruments creating 
powers of attorney executed either before or after 
the commencement of this Act. 

Deposit of Original IiiBtruments creating powers of 
Attorney. — The provisions of this section are entirely new. It 
provides for the deposit of original instruments creating powers 
of attorney at the central office, the keeping of a separate file, 
the search and inspection by the public, and the delivery of 
office copies which are to be received as evidence. 



XII. — CONSTBUCTION AND EFFECT OF DeEDS AND 

OTHER Instruments. 

49. — (1.) It is hereby declared that the use of the use of word 
word grant is not necessary in order to convey Scessary. 
tenements or hereditaments, corporeal or incorporeal. 

(2.) This section applies to conveyances made 
before or after the commencement of this Act. 

Use of the word Grant Unnecessary. — The word grant is 

the proper and technical' term to be employed in a deed of grant 
(Shep. Touch, 229), but its employment was not absolutely 
necessary ; for it has been held that other words indicating an 
intention to grant will answer the purpose : Shove v. Pincke, 5 
T. Rep. 124 ; Haggerdon v. Hcmbury, 5 Bam. & Cr. 101. The 
present section is therefore simply declaratory of the previously 
existing law. 

Incorporeal hereditaments, since they could only be conveyed 
by deed, were said to lie in grant ; and by the Beal Property 
Act, 1845 (8 & 9 Vict. c. 106, s. 2), all corporeal tenements 
and hereditaments are, as regards the conveyance of the imme- 
diate freehold thereof, to be deemed to lie in grant as well as 
in livery. 

The technical word "grant" should still be employed in 
conveyances of superfluous lands by the promoters of an 
undertaking in order to imply the covenants for title in 
pursuance of the Lands Clauses Consolidation Act, 1845 (8 Vict. 
c. 18), s. 132. 



etc. 
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Sect. 50. 50.— (1.) Freehold land, or a thing in action, may 
Conveyance ^^ convcyed by a person to himself jointly with 
tohi^d?r another person, by the like means by which it 
might be conveyed by him to another person ; and 
may, in like manner, be conveyed by a husband 
to his wife, and by a wife to her husband, alone or 
jointly with another person. 

(2.) This section applies only to conveyances made 
after the commencement of this Act. 

Conveyance by a Person to himself and another.— By a 

rule of the common law a man could not convey either real or 
personal estate to himself; but the Statute of Uses enabled 
conveyancers, in the case of real estate, to evade this rule by 
introducing a grantee to uses. Under the statute, A., by a 
conveyance to B. and his heh-s to the use of A. and B. and their 
heirs, effectually vested the legal estate in A. and B. ; and, in like 
manner, A. might convey freeholds to B. and his heirs to the 
use of A. and his heirs, or to the use of A.'s wife, etc., and in 
each case the statute completed the legal title. Leaseholds and 
personal property were, however, not within the Statute of Uses, 
and accordingly two deeds were requisite until recently to effect 
a transfer of such property from A. to A. and B. Lord St. 
Leonards' Act (22 & 23 Vict. c. 35), s. 21, remedied this state 
of things by enabling any person to assign **any personal 
property now by law assignable, including chattels real, directly 
to himself and another person or other persons or corporation, 
by the like means as he might assign the same to another." 

The practical result is that A. may now convey freeholds, 
leaseholds, choses in action, or other personal property, to A. 
and B. by a single de^d, and without the machinery of the 
Statute of Uses. 

By virtue of the Interpretation Act, 1889 (52 & 53 Vict, 
c. 63), s. 1, the singular includes the plural, and by s. 2, ante, 
p. 2, **land" includes an undivided share in land. Accordingly 
this section enables A. and B. to convey property vested in 
them jointly to A., B., and C, or to B. and C. ; and in fact the 
legal ownership may be transferred by any number of persons 
to any others, including all or some of the conveying parties, 
and since by s. 2 (xvii.), "person" includes a corporation, 
the expression "another person" occurring in this section is 
equivalent in its meaning to the words in Lord St. Leonards* 
Act (s. 21), " another person or other persons or corporation." 

Husband and Wife. — Husband and wife are by the common 
law regarded as but one person — " Vir et vacor sunt quasi unica 
personaj quia ca/ro una, et sanguis unus " (Bracton, Lib. v., 
Tract 6, cap. 25) ; and were in consequence incapacitated from 
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conveying property the one to the other. This doctrine .of Notes to 
the unity of person does not seem to have been altered by the Sect. 60. 

Married Women's Property Act, 1882 (45 & 46 Vict. c. 75). 

See Be Mwrch, 27 Ch. D. 166 ; Re Jupp, 39 Ch. D. 148. But 
that Act by creating a separate property for married women 
has, so far as it relates to dealings between husband and wife, 
greatly diminished the importance of this section. Indepen- 
dently of the Married Women's Property Act, a husband might 
have conveyed freeholds to his wife for her separate use, but it 
would seem that the legal estate remained in the husband ; 
Macqueen, Husband and Wife, 388, 3rd ed. In the case of 
leaseholds or other personal property an attempted assignment 
by a husband to his wife was inoperative (Re Breton's Estate, 
17 Ch. D. 416), but has been supported as a declaration of 
trust : Badddey v. Baddeley, 9 Ch. D. 113 ; Fox v. Hawks, 
13 Ch. D. 822. 

The Married Women's Property Act, 1882, does not enable 
a married woman to convey th6 legal estate vested in her as a 
trustee except by a deed acknowledged ; Re Harkness and 
Allsopp's Contract, (1896) 2 Ch. 358. 

51. — (1.) In a deed it shall be sufficient, in the words of 

!••..• A 1 1 • fi • ij ji -I limitation In 

limitation of an estate m fee simple, to use the words feeorintaii. 
in fee simple, without the word heirs ; and in the 
limitation of an estate in tail, to use the words in 
tail without the words heirs of the body ; and in the 
limitation of an estate in tail male or in tail female, 
to use the words in tail male, or in tail female, as 
the case requires, without the words heirs male' 
of the body, or heirs female of the body. 

(2.) This section applies only to deeds executed 
after the commencement of this Act. 

Words of Limitation in Fee or in Tail. —It is to be 

observed that this section does not introduce the rule of con- 
struction adopted in the case of wills (1 Vict. c. 26, s. 28), 
whereby a devise without words of limitation, in the absence 
of a contrary intention, is effectual to pass the fee. It merely 
substitutes certain technical words descriptive of the estate to 
be taken for other technical words of limitation. Thus, it is 
i$till true as in the time of Littleton, that ^^if a man purchase 
lands by these words * to have and to hold to him for ever,' or 
by these words * to have and to hold to him and his assigns for 
ever,' in these two cases he hath but an estate for term of life, 
for that there lack these words (his heirs), which words only 
make an estate of inheritance in all feoffments and grants :" 
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Litt. 8. 1 ; Co. Litt. 20 a. See E(wl of Derby v. ToA/lory 1 East, 
602 ; Meyler v. Meyler, 11 L. R. Ir. 623. 

Adopted in Statutory Forms. — It may be noticed that in 
the statutory form of conveyance contained in the fourth 
schedule to this Act, the words '' in fee simple " are made use 
of in pursuance of this section, and that no express estate is 
limited to the grantee by the premises. If words of limitation 
are introduced in the premises, it will, of course, be more 
elegant, though not strictly necessary, to adopt the same words 
of limitation in the habendum. 

Deeds in the statutory forms are by s. 67, post, declared "as 
regards form and expression " to be sufficient ; but even 
independently of statutory authority it seems to be unnecessary 
to add words of limitation in the premises. See 1 Dav. Conv. 
82, 6th ed. 

Where the habendum is distinct from the declaration of use, 
as in Form IV. in the fourth schedule, the appropriate words 
of limitation should be used both in the habendum and in 
the declaration of use ; for the cestui que use cannot take an 
estate more extensive than that limited to the feofifee : Tudor's 
Leading Cases in Conveyancing, 343, 3rd ed. . 

52. — (1.) A person to whom any power, whether 
coupled with an interest or not, is given may by deed 
release, or contract not to exercise, the power. 

(2.) This section applies to powers created by 
instrmnents coming into operation either before or 
after the commencement of this Act. • 

See 8. 6 of the Conveyancing Act, 1882, post, which supple- 
ments this section by providing for the case of disclaimer of 
powers. 

Classification of Powers. — ^The different kinds of powers are 
classified by Hale, C.B., in Edwards v. Slater, Tudor's L. C. in 
Conv. 368, 3rd ed., in the following manner : 

I. Powers simply collateral, where the donee has not, nor 
ever had, an estate in the land, e.g., power to executors to sell 
land. 

n. Powers not simply collateral. 

1. Powers appendant, where the donee has an interest, and 

the power in part affects such interest, e.g., tenant for 
life with power of leasing. 

2. Powers in gross, where the donee has an interest, but the 

power does not affect such interest, e.g., tenant for life 

with power of appointment. 
See also Re UAngxhoM (15 Ch. D. 228), where Jessbl, M.R., 
remarks upon the different senses in which different writers use 
the words applicable to the various classes of powers, and sums 
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up the law upon the subject. It is clear that before this Act Notes to 
a power simply collateral could not have been released {Diggers Sect. 53. 

Case, Moo. 605 ; West v. Bemey, 1 Russ. & My. 431), but that 

powers not simply collateral could : Sugd. on Powers, 88, 8th ed. 

Contracts not to Exercise a Power. — The cases on contracts 
or covenants not to exercise a power have principally arisen 
where there has been a tenant for life with a power of appointing 
among his children. A covenant not to exercise such a power 
was, even before this Act, perfectly valid, operating in fact as 
a release of the power : West v. Bemey , ubi supra ; Smith v. 
Death, 5 Mad. 371. A covenant that, under a testamentary 
power, one child shall take not less than a certain share (Dams 
V. Huguenin, 1 H. & M. 730), and a covenant to appoint not 
less than a fixed sum {Coffin v. Cooper, 2 Dr. & Sm. 365), seem 
also to have been valid as partial releases ; but the better 
opinion seems to be that the covenant, so far as any remedy 
against the covenantor was concerned, was wholly void : Thacker 
V. Key, L. R. 8 Eq. 408 ; Bulteel v. Plummer, L. R. 6 Ch. 160 ; 
Falmer v. Locke, 15 Ch. D. 294. This section, however, only 
relates to contracts not to exercise the power, which, as we have 
already seen, were long since held to be valid. The law, there- 
fore, relating to powers not simply collateral, and the doctrine 
of frauds on powers, are unaffected hereby. 

Contract not under Seal. — A release in order to be effectual 
must be by deed, but it seems that a parol contract not to 
exercise a power will be valid if made for valuable consideration. 

This section does not extend to a case where the power is 
coupled with a duty : Be Eyre,. 49 L. T. 259 ; and see WeUer 
V. Ker, L. R. 1 H. L. Sc. 11 ; Said v. Pattinson, 34 W. R. 561. 

Married Women. — Previously to the passing of this Act 
a married woman could only release a power relating to land or 
personal estate by deed acknowledged, with the concurrence 
of her husband (3 & 4 WiU. 4, c. 74, s. 77 ; 20 & 21 Yict. c. 57,. 
s. 2), and she could not bind herself by contract not to exercise 
a power. She was also, of course, incapable of releasing by any 
means a power simply collateral. It is submitted that the 
present section has not altered the position of married women 
so as to enable them to dispense with the formality of acknow- 
ledgment, or to bind themselves by contract not to exercise 
a power. The Married Women's Property Acts, 1882 and 1893, 
confer contractual capacity only with reference to property, and 
seem to have no effect upon the question as to the release of 
a power. In a case where a fund was settled upon a married 
woman (married since 1882) for life, then for such persons as 
she should by will appoint, and, in default for her, her executors, 
administrators, and assigns, it was held that she and her 
husband were entitled to have the fund paid over to them 
without any release being executed : Re Ondow, 39 Ch. D. 622. 
See also Be DamnpoH, (1895) 1 Ch. 361. 

Release of Power of Appointment. — - The power of a 

C. & B. £ 
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parent to appoint among his or her children is not coupled with 
a duty and may be released : Be Baddiffe, (1891) 1 Ch. 227 ; 
Be Somes, (1896) 1 Ch. 250 ; and see Be LUtle, 40 Ch. D. 418 ; 
even though the eflfect of the release is to give to the donee 
of the power an indirect benefit : Shirley v. Fishery 47 L. T. 
109. But in a case where the tenant for life, a married woman 
restrained from anticipation, executed a release of her power of 
appointing the property among her children, and applied to the 
court under s. 39, to release the restraint on anticipation, in 
order that she and one of her children might obtain possession 
of part of the settled property, it was held that the court 
would not exercise its discretion so as to help a donee of a 
power to obtain a personal benefit by releasing it : Be Little, 
40 Ch. D. 418. 

53. — (1.) A deed expressed to be supplemental to 
a previous deed, or directed to be read as an annex 
thereto, shall, as far as may be, be read and have 
effect as if the deed so expressed or directed were 
made by way of indorsement on the previous deed, 
or contained a full recital thereof. 

(2.) This section applies to deeds executed either 
before or after the commencement of this Act. 

Supplemental or Annexed Deed.— This is a mere rule of 
convenience, and does not affect the construction of the 
instrument. When . a deed is made by indorsement, the matter 
of the previous deed is .necessarily available for purposes of 
reference ; but if the supplemental or annexed deed under this 
section becomes separated from its original, it will cease to 
a certain extent to be intelligible. There is on one side the 
practical inconvenience of actual indorsement, on the other the 
chance that the deeds may get separated, so that they cannot 
be read together. It may be assumed that a supplemental or 
annexed deed would give constructive notice of the contents 
of the previous deed. In the forms of statutory mortgage, etc., 
in the third schedule to this Act, it is to be observed that the 
forms of statutory transfer (A., B., and C. in Part II.) are aU 
expressed to be supplemental to the deed of statutory mortgage 
in Part I., and that the deed of reconveyance in Part III. is 
expressed to be supplemental to the deed of transfer which 
is itself supplemental to the original mortgage deed. 

64. — (1.) A receipt for consideration money or 
securities in the body of a deed shall be a sufficient 
discharge for the same to the person paying or 
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delivering the same, without any further receipt for Sect 84, 
the same being indorsed on the deed. "^tl!'^ 

(2.) This section applies only to deeds executed 
after the commencement of this Act. 

Receipt in Body of Deed sufficient. — Estoppel. — The 

object of this section is to do away with the necessity of an 
indorsed receipt. The effect and operation of the two receipts 
were in some respecta diflferent. The formal receipt in the body 
of the deed estopped the parties (Ha/rding v. Amhler, 3 M. & W. 
279), but not strangers : Bex v. Scammonden, 3 T. R. 474. The 
indorsed receipt, on the contrary, not being part of the deed, 
worked no estoppel : Lampon v. Gorke, 5 B. & Aid. 606. The 
rule in equity, however, was that, notwithstanding both receipts, 
it might be shown that the money was not in fact paid : Coppin 
V. C^tn, 2 P. Wms. 291 ; KeUleweU v. Watson, 26 Ch. D. 
501. 

> Course to be Practically Adopted. — It is with reference to 
the cases of lien for unpaid purchase-money that the present 
section gives rise, in some cases, to practical difficulty, as to 
which see notes to next section. An unpaid vendor should 
either not execute, or else retain, his deed of conveyance, or 
deliver it as an escrow ; or adopt, perhaps, the safer plan, which 
is applicable to all cases of future payments, of omitting the 
receipt clause in the body of the deed, and signing the indorsed 
receipt only when the consideration is actually paid. 

55. — (1.) A receipt for consideration money or Receipt in 
other consideration in the body of a deed or indorsed indorsed, 

*' evidence for 

thereon shall, m favom* of a subsequent purchaser, subsequent 

. . i«T purchaser. 

not having notice that the money or other considera- 
tion thereby acknowledged to be received was not in 
fact paid or given, whoUy or in part, be sufficient 
evidence of the payment or giving of the whole 
amount thereof. 

(2.) This section applies only to deeds executed 
after the commencement of this Act. 

Purchaser for Value. — By s. 54, the necessity for two 
receipts was abolished as between the parties to the deed ; this 
section protects a purchaser for valuable consideration without 
notice, where only one receipt has been given. " Purchaser," 
by virtue of s. 2 (viii.), arde, p. 3, includes a lessee or mort- 
gagee, and an intending purchaser, lessee, or mortgagee, or 

k2 
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Notes to other person who, for valuable consideration, takes or deals for 

Sect. 55. any property. 

An acknowledgment in the deed that money has been expended 

is not sufficient ; there must be an actual receipt clause to bring 
the case within the section : Renner v. Tolley, 68 L. T. 815 ; 37 
Sol. J. 477. In Bickerton v. Walker (31 Ch. D. 151), a mortgagor, 
by his mortgage deed, acknowledged the receipt of the money, 
and signed an indorsed receipt for the full amount, although he 
in fact received but a small part of the advance It was held 
that, as against a transferee, he could only redeem on payment 
of the full amount, and that the transferee was not guilty of 
negligence in failing to make any inquiry of the mortgagor as to 
the amount advanced. See also Gordon v. James, 30 Ch. D. 
249 ; Saunders Y. Kent, W. N. (1885) 147. 

Vendor's Lien. — If a trustee with power of sale executes a 
conveyance containing a receipt, without receiving the purchase 
money, his cestuis que trust are postponed by this section to a 
subsequent equitable mortgagee by deposit claiming under the 
defaulting purchaser : Lloydts Bank v. Bullock, (1896) 2 Ch. 192. 
An unpaid vendor could not, as against a purchaser for value, 
claim any lien where he signed a receipt on the back of the deed 
(Gator V. Earl of Pembroke, 1 Bro, C. C. 301 ; Bice v. Bice, 2 
Drew. 73), unless the purchaser had notice of the non-payment : 
Mackreth v. Symmons, 15 Ves. 329, 349 ; Winter v. Lord Anson, 
3 Russ. 488 ; Kennedy v. Green, 3 My. & K. 699. In Yorkshire, 
however, a memorandum of the lien must be registered in 
accordance with the provisions of the Yorkshire Registries Act, 
1884 (47 & 48 Vict. c. 54), ss. 7, 14. If the purchaser gets only 
an equitable title, the vendor's lien will have priority whether 
the purchaser has notice or not, but if the vendor stands by 
while the second sale is carried out, and permits the purchase- 
money to be received by the purchaser from the sub-purchaser, 
he will be precluded, as against the latter, from enforcing his 
lien : KeUlewell v. Watson, 26 Ch. D. 501. 

Receipt in Deed or Indorsed Evidence for Subsequent 
Purchaser. — Before this Act the absence of an indorsed receipt 
would have fixed a subsequent purchaser with notice that the 
consideration had not been paid, so as to let in the vendor's 
lien. Now either receipt is to be sufficient to exclude it, provided 
the purchaser has not notice that the money or consideration has 
not in fact been paid or given. 
What Constitutes Notice. — ^Thus, a purchaser will still be 
• bound if he has actual knowledge that the purchase-money has 

not in fact been paid, or if there are suspicious circumstances 
which ought to cause inquiry, and such inquiry would lead to the 
discovery that the money had not been paid (Kennedy v. Green, 
3 My. & K. 699) ; or if he has notice, by the employment of the 
same solicitor as the vendor (Kennedy v. Green, uhi, sup, ; Frail 
V. Ellis, 16 Beav. 350 ; Kettlewdl v. Watson, 21 Ch. D. 685, 
704) ; but not if the solicitor had himself perpetrated a fraud, 



CONSTRUCTION AND EFFECT OF DEEDS, ETC. 133 

which he would of course conceal from the purchaser : Kennedy Moteis to 
V. Green, uhi. sup. ; Hewitt v. Loosemoore, 9 Ha. 449 ; Ca/ve v. Beet. 55. 

Cave, 15 Ch. D. 639. 

See, as to doctrine of notice, the Conveyancing Act, 1882, 
s. 3, and notes thereto ; and, as to vendor's lien, Sugd. V; & P. 
ch. xix. 670—684, 14th ed. 

56. — (1.) Where a solicitor produces a deed, having Receipt m 

. d66d or 

in the body thereof or indorsed thereon a receipt for indorsed, 
consideration money or other consideration, the deed for paj-ment 
being executed, or the indorsed receipt being signed, 
by the person entitled to give a receipt for that 
consideration, the deed shall be sufficient authority 
to the person liable to pay or give the same for his 
paying or giving the same to the solicitor, without 
the solicitor producing any separate or other direction 
or authority in that behaK from the person who 
executed or signed the deed or receipt. 

(2.) This section applies only in cases where 
consideration is to be paid or given after the 
commencement of this Act. 

Rule in Viney v. Chaplin.— Before this Act it was 
established that a purchaser might insist either that the vendor 
should attend at the completion of the contract, and personally 
receive the purchase-money, or that a written authority to pay 
to the solicitor should be produced : Viney v. Chaplin, 2 De 
G. <& J. 468. The rule has also been stated in the following 
terms : ^* the mere fact that a solicitor has in his possession a deed 
executed by his client does not give him authority to receive for 
his client the money which is the consideration for the deed" : 
Ex parte Swinhanks, 11 Ch. D. 625, 635. The present section 
reverses that rule, and enables the purchaser to deal with the 
solicitor of the vendor as if he had a power of attorney from his 
client authorizing him to receive the money : Re Bellamy and 
Metropolitan Board of Works, 24 Ch. D. 387. 

Trustee Vendors. — Where the vendors were trustees, they 
were not justified, under ordinary circumstances, in authorizing 
their solicitor or other agent to receive purchase-money which 
ought to be paid personally to them ; and it was accordingly 
held that the present section did not, as a general rule, apply to 
the case of trustee vendors : Re Bellamy and Metropolitan Boa/rd 
of Works, ubi supra; Re Floxoer and Metropolitan Board of 
Works, 27 Ch. D. 592. This has now l)een altered by the Trustee 
Act, 1893, 8. 17, post. 
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Bnffldeiicy 
of forms hi 
Fourth 
Schedule. 



Goyenants 
to bind 
heirs, etc. 



The Solicitor of the Paxty to Beceive the Money.—" The 

person producing the deed must be a solicitor acting for the 
party to whom the money is expressed to be paid " : per North, J. 
Vay V. Wooltoich EquitaUe BuUdtTig Society, 40 Ch. D. 491 ; 
and where a trustee executes a deed by attorney, the solicitor of 
the attorney cannot, by producing the deed, give a discharge for 
the purchase-money imder this section : Be Hetling and 
Merton's Contracty (1893) 3 Ch. 269. 

The money must be actually paid to the solicitor ; if it is only 
set off in account between him and the person liable to pay 
the section does not apply : Coupe v. CoUyer, 62 L. T. 927. 

When the same person acts as solicitor for both parties the 
section will not apply, unless the money is received by the 
solicitor in the character of agent of the person to whom it 
ought to be paid. See Gordon v. James, 30 Ch. D. 249, 256. 

67. Deeds in the form of aaid using the expressions 
in the forms given in the f omi;h schedule to this Act, 
or in the like form or using expressions to the like 
effect, shall, as regards form and expression in 
relation to the provisions of this Act, be sufficient. 

Statutory Forms. — The forms given in the fourth schedule 
would, of course, have been valid and effectual without express 
sanction. This section, however, coupled with s. 66, post, p. 148, 
will protect solicitors, and persons in a fiduciary position, 
whether acting with or without a solicitor, from any risk which 
may be run by the employment of the statutory forms. 

58. — (1.) A covenant relating to land of inherit- 
ance, or devolving on the heir as special occupant, 
shall be deemed to be made with the covenantee, his 
heirs and assigns, and shall have effect as if heirs 
and assigns were expressed. 

(2.) A covenant relating to land not of inheritance, 
or not devolving on the heir as special occupant, 
shall be deemed to be made with the covenantee, his 
executors, administrators and assigns, and shall have 
effect as if executors, administrators arid assigns were 
expressed. 

(3.) This section applies only to covenants made 

after the commencement of this Act. 

Goyenants to Extend to Heirs, etc. — ^The marginal notes in 
this and the next section should be transposed. This section 
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deals with the benefit of covenants relating to land, the next NoteB to 
section refers to the obligation of covenants, and contracts, bonds Sect. 58. 
or obligations under seal, whether they relate to land or not. 

Effect of the Section. — In order to determine the real effect 
of this section it is necessary to consider whether the words of 
limitation, which were usually annexed to the name of the 
covenantee (and which are now implied by this section) enlarged 
the rights of the persons claiming under him in any and what 
respect. 

For this purpose covenants "relating to land" may be 
conveniently classified with reference to the transactions in 
which they are usually given : — 

1. Covenants between vendor and purchaser (mortgages, 

partitions, and exchanges stand on the same f ootingas sales). 

2. Covenants between lessor and lessee on a lease or under- 

lease. 

3. Covenants between adjoining owners relating to the user 

of the land. 

Vendor and Purchaser. — As to the first of these, the benefit 
of the vendor's covenants, if they relate to the land, necessarily 
runs with it, and might even before this Act have been enforced 
against the vendor or his personal representatives, by the heirs 
or assigns of the purchaser whether named or not. 

Lessor and Lessee. — The benefit of a lessor's covenants 
having reference to the subject-matter of the lease (an expression 
which seems to have the same meaning as "relating to the 
land ") passes by virtue of s. 11, ante, p. 49, to the person in 
whom the term is from time to time vested by conveyance, 
devolution in law, or otherwise ; and the benefit of a lessee's 
covenants in like manner by s. 10, ante, p. 46, runs with the 
reversion. 

Restrictive Covenants. — In the case of restrictive covenants 
the addition of the words " heirs and assigns " to the cove- 
nantee's name does not seem to make any diSerence, for unless 
it can be ascertained from the context what land is intended 
to be benefited by the covenant, no one but the original 
covenantee can enforce it : Renals v. Corvlishaw, 11 Ch. D. 866, 
where James, L.J., says, "To enable an assign to take the 
benefit of restrictive covenants, there must be something in 
the deed to define the property for the benefit of which they 
were entered into." 

Effect of Section. — The proper conclusion, therefore, would 
seem ' to be that this section effects merely a conveyancing 
reform of a trivial character, enabling the draftsman in all 
cases to omit the words "heirs and assigns," or "executors, 
administrators, and assigns " after the name of the covenantee. 

69. — (1.) A covenant, and a contract under seal, ^^^^^^^^^,{\^ 
and a bond or obligation under seal, though not I'^'^^s, etc. 
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Sect. 69, expressed to bind the heirs, shall operate in law to 
^' bind the heirs and real estate, as well as the executors 
and administrators and personal estate, of the person 
making the same, as if heirs were expressed. 

(2.) This section extends to a covenant imphed by 
virtue of this Act. 

(3.) This section applies only if and as far as a 
contrary intention is not expressed in the covenant, 
contract, bond, or obligation, and shall* have effect 
subject to the terms of the covenant, contract, bond, 
or obligation, and to the provisions therein contained. 

(4.) This section applies only to a covenant, con- 
tract, bond, or obUgation made or implied after the 
commencement of this Act. 

Covenants to Bind Heirs and Eeal Estate.— The effect of 
this section is to introduce a rule of construction whereby, 
in the absence of a contrary intention, every obligation under 
seal, whether incurred by way of covenant, contract, or bond, 
shall be deemed to bind the heirs and real estate as if the heirs 
were expressly mentioned. For example, a covenant made 
since 1881 in the form "A. hereby covenants with B." is by 
virtue of this section to be read as if it were in the form " A. 
hereby for himself and his heirs covenants with B. " 

Liability of Beal Estate. — The real estate of a deceased 
debtor is liable for debts of all kinds, whether by simple contract 
or by specialty, and whether the heirs are expressed to be 
bound or not (3 & 4 Will. 4, c. 104 ; 32 & 33 Vict. c. 46) ; but 
unless the heirs are expressly, or by this section impliedly, 
named, it cannot be reached except by means of an adminis- 
tration action. The heir, if expressly named in a specialty, 
was always personally liable to the extent of the inheritance 
which descended to him. The statute of Fraudulent Devises 
(3 & 4 W. & M. c. 14) first gave a right of action against the 
devisee concurrently with the heir in cases where an action of 
debt would lie. See Coqpe v. Gresswdl, L. R. 2 Eq. 106 ; 
2 Ch. 112. That Act was repealed and extended to cases of 
covena/nt by 11 Geo. 4 and 1 Will. 4, c. 47. It is to be remem- 
bered that, although in the administration of estates, specialty 
and simple contract debts now, by Hinde Palmer's Act (32 & 
33 Vict. c. 46), stand in equal degree, yet the priority gained by 
diligence in taking proceedings and obtaining judgment against 
the executor is not affected, whether the judgment is registered 
or not : Re WUliams, L. R. 16 Eq. 270 ; Smith v. Morgan, 
5 C. P. jy. 337; Be Maggi, 20 Ch. D. 545. But it does not 
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seem that any priority would be gained by a judgment against Notes to 
the heir or devisee. For, if the estate were insolvent (the only Sect. 59. 

case in which priority would be important), the judgment 

would be worthless, the descended or devised assets being nil. 
See Kinderdey v. Jervis, 22 Beav. 1, 34. 

Betainer. — The heir at law or devisee has no right of retainer 
in respect of a simple contract debt due to him by the intestate 
or testator ; but it seems that notwithstanding Hinde Palmer's 
Act (32 & 33 Vict. c. 46) he may retain a debt to which he is 
entitled by specialty in which the heirs are bound : jRe Illidge, 
27 Ch. D. 478. 

There is no reported case in which the heir or devisee has, in 
a creditor's action under 11 Geo. 4 and 1 Will. 4, c. 47, been 
allowed to retain his own debt out of the descended or devised 
assets ; nor does it seem consistent with the terms of the statute 
that he should do so. The right of retainer has, however, been 
recognized in several cases of administration in Chancery. See 
the cases cited in Be lUidge, ubi supra. 

60. — (1.) A covenant, and a contract under seal. Effect of 

^ ' . . . ' covenant 

and a bond or obligation under seal, made with two ^*^ *w" 

. . " ' or more 

or more jomtly, to pay money or to make a con- Jointly, 
veyance, or to do any other act, to them or for their 
benefit, shall be deemed to include, and shall, by 
virtue of this Act, imply, an obligation to do the act 
to, or for the benefit of, the survivor or survivors of 
them, and to, or for the benefit of, any other person 
to whom the right to sue on the covenant, contract, 
bond, or obligation devolves. 

(2.) This section extends to a covenant implied by 
virtue of this Act. 

(3.) This section applies only if and as far as a 
contrary intention is not expressed in the covenant, 
contract, bond, or obligation, and shall have effect 
subject to the covenant, contract, bond, or obhgation, 
and to the provisions therein contained. 

(4.) This section applies only to a covenant, con- 
tract, bond, or obligation made or implied after the 
commencement of this Act. 

The intention of this section is to do away with the necessity 
of inserting such words as *^the said CD., E. F., and G. H., 
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or the survivors or survivor of them, or the executors or 
administrators of such survivor, their or his assigns" (2 Dav. 
Conv. pt. ii., 320, 4th ed.), not only in mortgages, but in all 
covenants, contracts, bonds, and obligations under seal. 

Bight to Sue. — The right to sue on a joint covenant, 
contract, bond, or obligation, passes to the survivors or survivor. 
K the last survivor die without having aliened his interest, his 
real or personal representatives, according to the nature of the 
subject-matter, become entitled to sue. See s. 58, ante, p. 134. 
K the covenant is such as runs with land, or the benefit of the 
contract, bond, or obligation is assignable, the owners for the 
time being will be the persons entitled to sue within the meaning 
of this section. 

It seems doubtful whether this section applies where the 
covenant is to permit an act to be done by several persons, e.g.^ 
the ordinary covenant in a lease to permit the lessors to enter. 



^^Mon 61. — (1.) Where in a mortgage, or an obligation 
Simt,etc. for pajmaent of money, or a transfer of a mortgage or 
of such an obligation, the sum, or any part of the 
sum, advanced or owing is expressed to be advanced 
by or owing to more persons than one out of money, 
or as money, belonging to them on a joint account, 
or a mortgage, or such an obligation, or such a 
transfer is made to more persons than one, jointly, 
and not in shares, the mortgage money, or other 
money, or money's worth for the time being due to 
those persons on the mortgage or obligation, shall be 
deemed to be and remain money or money's worth 
belonging to those persons on a joint account, as 
between them and the mortgagor or obligor; and 
the receipt in writing of the survivors or last survivor 
of them, or of the personal representatives of the last 
survivor, shall be a complete discharge for all money 
or money's worth for the time being due, notwith- 
standing any notice to the payer of a severance of 
the joint account. 

(2.) This section applies only if and as far as a 
contrary intention is not expressed in the mortgage, 
or obligation, or transfer, and shall have effect subject 
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to the terms of the mortgage, or obligation, or Sect, ei, 
transfer, and to the provisions therein contained. «*^2). 

(3.) This section applies only to a mortgage, or 
obligation, or transfer made after the commencement 
of this Act. 

Advance on Joint Account. — The effect of this section is to 
control the equitable inference that money advanced by several 
persons belongs to the lenders as tenants in common (see 2 Dav. 
Conv. 50, 4th ed.) ; and that consequently, on the death of one, 
his executors must join in the receipt. As between them and 
the mortgagor or obligor the right to the money and the power 
of giving receipts will devolve on the survivors and survivor, 
whether the usual declaration that the money is advanced on 
a joint account is inserted or not, and whether the mortgagor 
or obligor has notice of the severance of the joint account or 
not. See Form I., "Mortgage," in the Fourth Schedule, in 
which the consideration is expressed to be paid out of money 
belonging to the mortgagees on a joint account. 

Loans by Trustees.— One result of the section will be that 
in loans by trustees or other persons jointly entitled the 
declaration which was formerly inserted in such mortgages that 
the moneys are advanced by them on a joint account may be 
omitted ; this being the construction by this section placed upon 
all such advances in the absence of words of severance.* It is 
usual, however, to state that the money is advanced by the 
trustees out of moneys belonging to them on a joint account. 

Object of Clause. — The object of inserting the "joint 
account clause," which this section has superseded, was where 
the mortgagees were trustees to keep the trusts off the face of 
the mortgage deed. Although "every one knows that when 
in a mortgage deed the mortgage money is stated to belong to 
several persons on a joint account those persons are, in ninety- 
nine cases out of a hundred, trustees of the money ; yet the 
court has always resolutely refused to go behind the recital, or 
to inquire what the trusts are :" per Pearson, J., in 1^ Ha/rman 
and Uxbridge and Rickmansvxyrth Rail. Co., 24 Ch. D. 720, 726. 

Beceipts. — It will be observed that the receipt of the sur- 
vivors or survivor, or the personal representatives of the last 
survivor, is a complete discharge for the money, notwithstanding 
notice that the joint account has been severed. As between the 
lenders themselves, however, it may be proved that the money, 
though expressed to be advanced by them jointly, in fact 
belonged to them as tenants in common : Be Jackson, 34 Ch. D. 
732. In Re Parker and Beech's Contract (54 L. T. 750) a 
mortgage to two persons contained a joint account clause ; but 
by a contemporaneous memorandum the mortgagees declared 
that they were entitled to the mortgage money in certain 
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Notes to specified proportions, and they subsequently assigned their 

Sect. 61. respective shares to different sets of trustees. The mortgagee 

— — having sold under a power of sale in the mortgage, it was held 

that both sets of trustees together could give a discharge for the 

sale moneys without specifying the proportions in which they 

were entitled inter ae. 

Grants of 62. — (1.) A conveyance of freehold land to the use 
etS^byway that any person may have, for an estate or interest 
not exceeding in duration the estate conveyed in the 
land, any easement, right, hberty, or privilege in, or 
over, or with respect to that land, or any part thereof, 
shall operate to vest in possession in that person that 
easement, right, liberty or privilege, for the estate or 
interest expressed to be limited to him ; and he, and 
the persons deriving title under him, shall have, use, 
and enjoy the same accordingly. 

(2.) This section apphes only to conveyances made 
after the commencement of this Act. 

Grants of Easements, etc., by way of use.—" By the words 
of the Statute of Uses, every species of real property (except 
copyhold estates), whether corporeal or incorporeal, in possession, 
reversion, or remainder, may be conveyed to uses. The property, 
however, must be in esse at the time of the creation of the use : " 
Sanders on Uses, 105, 5th ed. For example, a bargain and sale 
of lands, together with a right of way over other lands of the 
vendor, was held to be ineffectual to create the right of way 
de novo : Bemvdely v. Brook, Cro. Jac. 189. 

But in a modem conveyance, "any words which clearly 
indicate an intention that a right of way shall pass, be they in 
the shape of a covenant or otherwise, are suflBlcient to constitute 
a gant : " 5 Dav. Conv. pt. 1, 472, 3rd ed. 

Easements. — ^It is to be noticed that this section includes 
right, liberties, and privileges as well as easements ; but it is 
submitted that the meaning of these words must be restricted 
to ** rights, liberties, and privileges " connected with the user of 
a dominant tenement. If a personal right, liberty, or privilege, 
as a right of way in gross, could be created under this section, 
the provision that the grantee "and the persons deriving title 
under him shall have use and enjoy the same " would be 
meaningless, as such a right cannot be assigned : Ackroyd v. 
Smith, 10 C. B. 164 ; Tlwrpe v. BrumfiU, L. R. 8 Ch. 650. 
"There can be no easement, properly so called, unless there be 
both a servient and a dominant tenement " {per Cairns, L. J., in 
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Bangeley v. Midlcmd Rail. Co,, L. R. 3 Ch. 306, 310) ; and there Motes to 
is nothing in this section to alter the meaning of the word. Sect. 68. 

How Granted. — * * Easements may be granted either separately 

and apart from any conveyance of the dominant tenement, or 
they may be included in a conveyance of it : " Gale on Easements, 
59, 6th ed. One eflfect of their being brought within the Statute 
of Uses by this section is to enable the grantor in a conveyance 
of the servient tenement, to limit in the same deed by way of 
use, and either to himself or to a third person, an easement, etc., 
for an estate or interest not exceeding in duration that conveyed 
in the land. 

Leases under Powers. — The section seems to have an 
important application to leases under powers, for, since ** con- 
veyance " includes '* settlement," it would enable "the trustees 
of powers," in a strict settlement of real estate, to appoint the 
use of the easement directly to the lessee, and to dispense with 
the cumbrous contrivance of a revocation of uses and re-settle- 
ment after the grant ol the easement : see 3 Dav. Conv. 1218 ; 
5 ibid. pt. 1, 472 (note). The words "not exceeding in duration 
the estate conveyed in the land," would be thus rationally 
explained as limiting the duration of the easements to the term 
of the lease. There is a difficulty, however, in giving this con- 
struction to the section, inasmuch as the land which is conveyed 
is the servient, not the dominant tenement. 

Deriving Title. — An easement when created becomes appur- 
tenant to the dominant tenement, and must devolve with it. 
The provision, therefore, that the grantee "and the persons 
deriving title under him shall have use and enjoy the same," 
would seem to be unnecessary. 

Settled Land Act. — A tenant for life has power under the 
Settled Land Act, 1882 (ss. 3 and 20), to sell and convey ease- 
ments, rights, or privileges over, or in relation to, the settled 
land ; but the power in that case operates under the statute and 
does not require the aid of this section. 

63.— (1.) Every conveyance shall, by virtue of S?2f^e 
this Act, be effectual to pass all the estate, right, ®^'**^®*^ 
title, interest, claim and demand which the conveying 
parties respectively have, in, to, or on the property 
conveyed, or expressed, or intended so to be, or which 
they respectively have power to convey in, to, or on 
the same. 

(2.) This section applies only if and as far as a con- 
trary intention is not expressed in the conveyance, 
and shall have effect subject to the terms of the 
conveyance and to the provisions therein contained. . 
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Sect. 63, (3.) This section applies only to conveyances made 
^ _. after the commencement of this Act. 

All the Estate. — This section practically abolishes a useless 
formula which was previously inserted ** in almost every instru- 
ment of alienation where the entire interest of the conveying 
parties is transferred : " 1 Dav. Conv. 94, 4th ed. 

'* The clause, though established by such long and universal 
practice, that it will hardly be eradicated by less force than an 
Act of Parliament, is wholly unnecessary : " Ibid. 94 ; Neame v. 
Moorsom, L. R. 3 Eq. 91 ; Francis v. Minton, L. R. 2 C. P. 643. 



Construc- 
tion of 
implied 
coyenants. 



64. In the construction of a covenant or proviso, 
or other provision, implied in a deed by virtue of 
this Act, words importing the singular or plural 
number, or the masculine gender, shall be read 
as also importing the plural or singular number, or 
as extending to females, as the case may require. 

Construction of Implied Covenants.— The covenants and 
provisions implied in a deed by virtue of this Act are not subject 
to the rules of construction laid down by Lord Brougham's Act 
(13 & 14 Vict. c. 21), or the Interpretation Act, 1889 (52 & 53 
Vict. c. 63), hence the necessity of this section. 



Enlarge- 
ment of 
residue of 
long term 
into fee 
simple. 



XIII. — ^LoNa Teems. 

65. — (1.) "Where a residue unexpired of not less 
than two hundred years of a term, which, as originally 
created, was for not less than three hundred years, 
is subsisting in land, whether being the whole land 
originally comprised in the term, or part only thereof, 
without any trust or right of redemption affecting 
the term in favour of the freeholder, or other person 
entitled in reversion expectant on the term, and 
without any rent, or with merely a peppercorn rent 
or other rent having no money value, incident to the 
reversion, or having had a rent, not being merely a 
peppercorn rent or other rent having no money value, 
originally so incident, which subsequently has been 
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released, or has become barred by lapse of time, or Sect. 65, 

has in any other way ceased to be payable, then the _. 

term may be enlarged into a fee simple in the 
manner, and subject to the restrictions, in this 
section provided. 

(2.) Each of the following persons (namely) : 
(i.) Any person beneficially entitled in right of 
the term, whether subject to any incum- 
brance or not, to possession of any land 
comprised in the term ; but, in case of a 
married woman, with the concurrence of 
her husband, unless she is entitled for 
her separate use, whether with restraint 
on anticipation or not, and then without 
his concurrence ; 

(ii.) Any person being in receipt of income as 
trustee, in right of the term, or having 
the term vested in him in trust for sale, 
whether subject to any incumbrance or 
not; 

(iii.) Any person in whom, as personal repre- 
sentative of any deceased person, the 
term is vested, whether subject to any 
incumbrance or not ; 

shall, as far as regards the land to which he is 
entitled, or in which he is interested, in right of the 
term, in any such character as aforesaid, have power 
by deed to declare to the eflfect that, from and after 
the execution of the deed, the term shall be enlarged 
into a fee simple (o) . 

(3.) Thereupon, by virtue of the deed and of this 
Act, the term shall become and be enlarged accord- 
ingly, and the person in whom the term was 
previously vested shall acquire and have in the land 
a fee simple instead of the term (p). 
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Sect. 65, (4.) The estate in fee simple so acquired by 

* enlargement shall be subject to all the same trusts, 

powers, executory limitations over, rights, and 
equities, and to all the same covenants and pro- 
visions relating to user and enjoyment, and to all 
the same obligations of every kind, as the term 
would have been subject to if it had not been so 
enlarged (g). 

(5.) But where any land so held for the residue of 
a term has been settled in trust by reference to 
other land, being freehold land, so as to go along 
with that other land as far as the law permits, and, 
at the time of enlargement, the ultimate beneficial 
interest in the term, whether subject to any subsist- 
ing particular estate or not, has not become absolutely 
and indefeasibly vested in any person, then the estate 
in fee simple acquired as aforesaid shall, without 
prejudice to any conveyance for value previously 
made by a person having a contingent or defeasible 
interest in the term, be liable to be, and shall be, 
conveyed and settled in like manner as the other 
land, being freehold land, aforesaid, and until so 
conveyed and settled shall devolve beneficially as it 
it had been so conveyed and settled (r) . 

(6.) The estate in fee simple so acquired shall, 
whether the term was originally created without 
impeachment of waste or not, include the fee simple 
in all mines and minerals which at the time of 
enlargement have not been severed in right, or in 
fact, or have not been severed or reserved by an 
inclosure Act or award (s). 

(7.) This section applies to every such term as 
aforesaid subsisting at or after the commencement 
of this Act. 

Amendment of Enactment respecting long Terms.— This 

section has been amended by the Conveyancing Act, 1882, s. 11, 
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so as to include sub-terms, except where the superior terms are Notes to 
incapable of being "enlarged," and to exclude terms liable to Sect. 66.. 
be determined by re-entry for condition broken. 

Statute of Limitations. — ^The words, '^barred by lapse of 
time," seem to have been introduced per incuriam, as the 
ordinary rent payable on a lease is not affected by the Statutes 
of Limitation (Grant v. Mlia, 9 M. & W. 113 ; Be Turner, 11 Ir. 
Ch. Rep. 304 ; Archbold v. Scully, 9 H. L. Cas. 360 ; Sugden, 
R. P. Stats. 63, 2nd ed.), unless the lease was void ah initio : 
Webster v. Southey, 36 Ch. D. 9. If the rent had not been paid 
for a very long period, a release would in some cases be 
presumed; but the words in this section "which subsequently 
has been released " are sufficient to meet these cases. 

Trustees Investments. — Trustees with express power to 
invest in "real securities" may take a mortgage of a term 
capable of being enlarged under this section : Trtlstee Act, 1893, 
s. 5 (1) (a), post, reversing the decision in Leigh v. Leigh, 35 
W. R. 121. 

No Money Value. — The words "rent having no money 
value " mean a rent which, when received, has no money value ; 
and accordingly a rent of three shillings which had not been 
paid for many years, was held to exclude the section : Be Smith 
a/nd Stott, 31 W. R. 411. But a rent of " one silver penny, if 
lawfully demanded," was decided to be " of no money value " :. 
Re Chapman and Hohhs, 29 Ch. D. 1007. 

(o) Persons Entitled to Exercise the Power.— The persons 
entitled to exercise the power are — 

(1.) Any person beneficially entitled in right of the term to 
possession of the land. " Possession " includes receipt 
of income, s. 2 (iii). Although the words "in right of 
the term " raise a question whether this clause is not 
confined to legal owners, it is submitted that a cestui 
que trust entitled according to the doctrines of a court 
of equity to be put in actual possession of the land (as 
to which, see Sidney v. Wilmer, 4 De G. J. & S. 84 ; 
Be Wythes, (1893) 2 Ch. 369 ; Be BagoVs Settlement, 
(1894) 1 Ch. 177; Be Newen, (1894) 2 Ch. 297) is 
competent to exercise the statutory power. Thus 
where leaseholds are vested in trustees upon trusts- 
corresponding with the uses of settled freeholds, the- 
tenant for life under the settlement would in general, 
be the proper person to enlarge the term. This con- 
clusion is strengthened by the consideration that unless 
the cestui que trust in such a case can exercise the 
power there is no one who can do so ; for the trustees 
would not come within the terms of clause (2). A 
husband has absolute power during the coverture to 
dispose of his wife's terms of years (not being her 
separate property), and he is also "a person beneficially 

c. & B. L 
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Notes to entitled in right of the term to possession of the land." 

Sect. 65. He is therefore the person on whom this power of 

■' enlargement would most naturally have been conferred ; 

but as the change of tenure derogates from the rights 
of the husband, it may have been considered that in 
his hands the power would never have been exercised. 
Where the term is vested in a married woman as her 
separate property by virtue of the Married Women's 
Property Act, 1882 (45 & 46 Vict. c. 75), or where she 
is beneficially entitled to possession of the land as her 
separate estate, the married woman alone, whether 
restrained from anticipation or not, can exercise the 
powers" of this section. In other cases her husband 
must concur. Compare the corresponding provisions of 
s. 61 of the Settled Land Act, 1882 (45 & 46 Vict. c. 38). 
(2.) Trustees 'in actual receipt of the income, or holding upon 

trust for sale. 
(3.) The personal representatives of a deceased person. 
Semble, this applies only to the personal representatives 
of a person who was beneficially entitled to the term : 
as otherwise the personal representatives of a trustee 
in whom the term was vested, but who was not in 
receipt of income, would possess powers which the 
trustee himself did not possess under clause (ii). 
In all these cases the power can be exercised whether there 
are incumbrances or not, which, however, by sub-s. (4), will take 
effect against the fee simple in the same manner as against the 
term. 

(p) Vesting of the Fee Simple. — It is to be noticed that the 
new fee by virtue of the Act vests in the person in whom the 
term was previously vested. Thus, if the term is vested in 
trustees, or mortgagees, whether the "enlargement" is effected 
by them or not, the fee simple will follow the term, and vest in 
the trustees or mortgagees, and will be subject by sub-s. (4) to 
the same trusts, etc. as if it had not been enlarged. Semble, the 
-enlargement effects a conversion for all purposes ; and thus a 
trustee under sub-clause (ii.) might, by the exercise of the 
statutory power, alter the character of an infant's property as 
between his real and personal representatives. 

(q) Fee Simple to be Subject to the same Trusts, etc. as 
the Term. — Sub-section (4) attempts to transfer to the fee simple 
acquired by enlargement all the "obligations of every kind" 
which were incident to the term. Here it is manifest we must 
place some reasonable limitation on the words of the section. 
And the distinction which we venture to draw is that those 
obligations which are attached to the term by virtue of 
limitation or contract, are to subsist, while those annexed to 
the estate as incidents of law are necessarily changed by the 
alteration of the nature of the property. For example, a term 
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enlarged under this section will be subject to dower and curtesy, Kotes to 
and will, in the absence of testamentary disposition, pass to the Sect. 66* 

heir, and not to the personal representatives of the deceased " 

termor ; while the rights of incumbrancers, and all other 
l^ersons entitled to an interest in the term, will be attached to 
the fee simple, as nearly as may be, in the same manner as to 
the former interest. The effect of the enlargement of a married 
woman's term will be, where the married woman is not entitled 
to the term as her separate property, to deprive the husband of 
the power of alienation, and of the absolute ownership on the 
death of his wife, and to confer on him instead the right to 
curtesy. The section seems to afford a convenient method of 
imposing restrictions on the mode of enjoyment of freehold " 
property, by the creation of a long term with restrictive 
covenants which may immediately afterwards be enlarged into a 
fee simple, still subject to the burthen of the covenants. See 
Haywood v. Brunswick B. B. Soc., 8 Q. B. D. 403; HaU v. 
Evnn, 37 Ch. D. 74, and cases there cited. 

(r) Tenn Settled by Eeference.— Sub-section (5) provides for 
the case of the term being settled by reference to freeholds, in 
which case the first tenant in tail by purchase on attaining 
twenty-one takes an absolute interest in the term. If there is 
such a tenant in tail at the time of enlargement the legal estate 
in fee simple is to remain vested in the trustees upon trust for 
the persons entitled under the settlement ; but if no tenant in 
tail has acquired an absolute interest the fee simple is to be 
conveyed by the trustees to the same uses as the settled freeholds, 

(s) Waste. — The right to commit "waste " isan incident of an 
estate in fee simple, and will, of course, attach to the enlarged 
estate acquired under this section. It does not follow, however, 
that the person entitled to the possession of the land, if he is a 
limited owner, will be unimpeachable for waste, that question 
depending on the terms of the settlement under which he claims. 

Mines and Minerals. — The fee simple in the unsevered 
minerals is by the enlargement acquired with that of the surface. 
This result would have followed without express enactment on 
the principle, Oujiis est solum ejus est usque ad inferos. In con- 
sidering the question of severance, it must be remembered that 
"there may be an ownership in fee simple, or for any less estate 
of the mines and minerals distinct from the ownership of the 
soil " : 2 Dav. Conv. pt. 1, 485 ; Duke of Hamilton v. Graham, 
L. R. 2 H. L. Sc. 166 ; and this separate ownership may have 
been acquired in several ways : — 

1. By the stratum of minerals having become a separate 

inheritance before the grant of the term. 

2. By having been excepted and reserved on the grant of the 

term. 

3. The termor, if unimpeachable for waste, may have granted 

a mining lease for the whole or part of his term. 

l2 
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NoteB to In these cases the mines and minerals are excepted from this 
ISect. 66. section ; and it seems that in case (3) there is no means of 
acquiring the fee simple in the mines and minerals. 

Mining Bights. — The existence of mining rights (which should 
be carefully distinguished from cases of severance, 5 Dav. Conv. 
pt. 1, 315, 3rd ed. ; Bamsay v. Blair, 1 App. Cas. 701) will not 
prevent the acquisition of the fee simple in the mines; but 
under sub-s. (4) these rights will remain imaffected by the 
enlargement. 

As to severance under an Inclosure Act, see Duke of BuccLeudv 
v. Wakefidd, L. B. 4 H. L. 377 ; and on the general subject of 
mining rights, the notes to 2 Dav. Conv. pt. 1, 484, 4th ed. : 
5 Ibid. pt. 1, 316, 3rd ed. 

Portions Tenn. — ^This section would seem to apply not only 
in the case of a term granted in the ordinary manner, but 
also where a long term created by a settlement, and vested in 
trustees to secure portions, etc., has been sold for the purposes 
of the trust. In the handis of the trustees, however, the usual 
proviso for cesser would seem to exclude it from the provisions- 
of this section. See also s. 44, sub-s. (4), ante, p. 117, where 
persons entitled to annual sums charged on land are empowered, 
m case of default, to demise the land for an indefinite term of 
years. 

Stamp. — ^Where a conveyance to a purchaser contains a 
declaration enlarging a term under this section, it is important 
to bear in mind that the instrument is liable to an additional 
108. stamp : Hadgett v. Commissioner's of Inland BevenuCy 
3 Ex. D. 46. 



XIV. — ^Adoption of Act. 

S^ffitor ®®* — ^^'^ ^^ ^^ hereby declared that the powers 
and tt^ees given by this Act to any person, and the covenants. 
Act. provisions, stipulations, and words which under this 

Act are to be deemed included or implied in any 
instrument, or are by this Act made applicable to any 
contract for sale or other transaction, are and shall 
be deemed in law proper powers, covenants, provi- 
sions, stipulations, and words, to be given by or to be 
contained in any such instrument, or to be adopted 
in connexion with, or applied to, any such contract 
or transaction ; and a solicitor shall not be deemed 
guilty of neglect or breach of duty, or become in any 
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way liable, by reason of his omitting, in good faith. Sect. 66, 

in any such instrument, or in connexion with any "^ 1: 

such contract or transaction, to negative the giving, 
inclusion, implication, or application of any of those 
powers, covenants, provisions, stipulations, or words, 
or to insert or apply any others in place thereof, in 
any case where the provisions of this Act would allow 
of his doing so. 

(2.) But .nothing in this Act shall be taken to 
imply that the insertion in any such instrument, or 
the adoption in connexion with, or the application to, 
any contract or transaction, of any further or other 
powers, covenants, provisions, stipulations, or words 
is improper. 

(3.) Where the solicitor is acting for trustees, 
executors, or other persons in a fiduciary position, 
those persons shall also be protected in like manner. 

(4.) Where such persons are acting without a 
solicitor, they shall also be protected in like manner. 

Protection of Solicitors and Trustees adopting the Act. — 

The present Act is for the most part of a permissive character. 
The direct employment, or tacit adoption, of its express or 
implied provisions and forms is not obligatory ; and persons are 
allowed to exclude or adopt them in each case according as they 
deem it desirable. In this section, however, the legislature has, 
to a certain extent, set its seal upon the adoption of the "powers, 
covenants, provisoes, stipulations and words, " which are, unless 
expressly excluded, to be deemed to be implied in instruments, 
or m^de applicable to transactions. They are expressly declared 
to be *' proper," though there is a distinct saving clause to the 
effect that nothing contained in the Act is, per se, to render any 
modification or rejection of them improper. 

Persons expressly Protected. — Two classes of persons are 
expressly protected in adopting the Act. 

(I.) Sohcitors. — Solicitors acting in good faith are not to be in 
any way liable because they have omitted in any instrument, or 
in connection with any contract or transaction, to negative the 
implications of the Act, in cases where its provisions would 
allow them to do so, i.e., in cases where its adoption is purely 
permissive. 

(II.) Trustees and Executors. — Trustees, executors, and 
persons in a fiduciary capacity are protected in a similar manner. 
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Kotes to And it is to be observed that persons in a fiduciary position 
Sect. 66. are expressly protected, even when they are acting without a 
- — " solicitor. 

Compare the provisions of the Conveyancing Act, 1882, s. 2, 
sub-ss. (8), (9), and (10), post, similarly protecting solicitors and 
persons in a fiduciary position in the case of searches. 



XV. — Miscellaneous. 

retpecting"^ 67. — (1.) Any notice required or authorized by this 
notice. ^Qj^ ^Q |3g served shall be in writing. 

(2.) Any notice required or authorized by this Act 
to be served on a lessee or mortgagor shall be 
sufficient, although only addressed to the lessee or 
mortgagor by that designation, without his name, 
or generally to the persons interested, without any 
name, and notwithstanding that any person to be 
affected by the notice is absent, under disabihty, 
unborn, or unascertained. 

(3.) Any notice required or authorized by this Act 
to be served shall be sufficiently served if it is left at 
the last-known place of abode or business in the 
United Kingdom of the lessee, lessor, mortgagee, 
mortgagor, or other person to be served, or, in case 
of a notice required or authorized to be served, on 
a lessee or mortgagor, is affixed or left for him on 
the land or any house or building comprised in the 
lease or mortgage, or, in case of a mining lease, is 
left for the lessee at the office or counting-house 
of the mine, 

(4.) Any notice required or authorized by this Act 
to be served shall also be sufficiently served, if it is 
sent by post in a registered letter addressed to the 
lessee, lessor, mortgagee, mortgagor, or other person 
to be served, by name, at the aforesaid place of abode 
or business, office, or counting-house, and if that 
letter is not returned through the post office un- 
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delivered; and that service shall be deemed to be Sector, 

made at the time at which the registered letter would Ll. 

in the ordinary com:se be delivered. 

(6.) This section does not apply to notices served 
in proceedings in the court. 

Notice. — The case in which notice is ** required or authorized 
by this Act " to be served on a lessee, occurs in s. 14, sub-s. (1), 
and on a mortgagor, in s. 20. See, also, s. 45, which prescribes 
the service of notice on a person entitled to a quit-rent or other 
perpetual charge. 

Mode of Service. — Any notice may be served (1) by being 
left at the last-known place of abode or business of the person 
to be served, or (2) by being sent in a registered letter addressed 
to him at that place. Additional facilities are given for service 
on a lessee or mortgagor ; for the notice may in such case be 
addressed generally, and left on the land. If, however, service 
is effected through the post, the letter (but not the notice) must 
be addressed to the lessee or mortgagor by name. 

It seems that notice through the post would be deemed to 
have been duly effected, even if, from a casualty in the post 
office, the letter was never in fact delivered : Household Fire 
Insurance Co, v. Chrant, 4 Ex. D. 216, where the cases on the 
subject are reviewed. 

The notices directed to be served in proceedings in court, 
which are excluded by sub-s. (5) of this section, will be found in 
s. 5, sub-ss. (2), (3), ante, p. 19. 

As to the form of notice by a mortgagee, see 2 Dav. Conv. 79, 
4th ed. ; Key and Elphinstone, vol. ii. , p. 282, 4th ed. 

68. The Act described in Part II, of the First short tuieo/ 
Schedule to this Act, shall, by virtue of this Act, have c.es. 
the short title of the Statutory Declarations Act, 
1835, and may be cited by that short title in any 
declaration made for any purpose under or by virtue 
of that Act, or in any other document, or in any Act 
of Parliament* 

XVI. — Court ; Procedure ; Orders. 
69. — (1.) All matters within the jurisdiction of ^^^^1.^^^^^^ 
the court under this Act shall, subject to the Acts ""^^^^ 
regulating the court, be assigned to the Chancery ^^t«^o^[jt 

Division of the court {t).  ^^^*^°«- 

 Repealed by S. L. R. Act, 1894. - 
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Sect. 69, (2.) Payment of money into court shall effectually 
' ' exonerate therefrom the person making the pay- 
ment {u). 

(3.) Every application to the court shall, except 
where it is otherwise expressed, be by summons at 
chambers (x) . 

(4.) On an appUcation by a purchaser notice shall 
be served in the first instance on the vendor (y), 

(5.) On an application by a vendor notice shall be 
served in the first instance on the purchaser (y), 

(6.) On any application notice shall be served on 
such persons, if any, as the court thinks fit. 

(7.) The court shall have full power and discretion 
to make such order as it thinks fit respecting the 
costs, charges, or expenses of all or any of the parties 
to any appUcation (z) . 

(8.) General rules for purposes of this Act shall be 

deemed rules of court within section seventeen of the 

30 & 40 Vict. Appellate Jurisdiction Act, 1876, and may be made 

C 59, g. 17. -. . ,1 ^ V 

accordmgly (a) . 

(9.) The powers of the court may, as regards land 
in the county palatine of Lancaster, be exercised 
also by the Court of Chancery of the coimty palatine ; 
and rules for regulating proceedings in that court 
shall be from time to time made by the chancellor of 
the Duchy of Lancaster, with the advice and consent 
of a judge of the High Court acting in the Chancery 
Division, and of the vice-chancellor of the county 
palatine (b) . 

(10.) General rules, and rules of the Court of 
Chancery of the county palatine, under this Act may 
be made at any time after the passing of this Act, to 
take effect on or after the commencement of this Act.* 

(t) Assignment of Business. — ^As to the assignment of 
business to particular divisions of the High Court, see the 

* Repealed by S. L. R. Act, 1894. 
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Judicature Act, 1873, ss. 33, 34 ; and as to transfer, K. S. 0. Notes to 
1883, Ord. XLIX. Notwithstanding this sub-section, applica- Soct. 69. 

tions under s. 14 to stay proceedings in actions in the Queen's 

Bench Division for the recovery of land are made in that 
division. See Jacques v. Harrison, 12 Q. B. D. 136. 

(u) Payment into Court. — For cases in which money may 
be paid into court under this Act, see ss. 5 and 21 (3) ; and for 
the practice on payment of money into court, Seton, 176 et seq., 
5th ed. 

(x) Application to the Court. — For examples of applications 
to the court directed by the Act, see s. 5 ; s. 9, sub-ss. (7), (10) ; 
8. 14, sub-s. (2) ; s. 24, sub-s. (6) ; s. 25, sub-s. (3) ; and s. 42, 
sub-s. (1). The summons should be entitled in the particular 
matter, and also in the matter of this Act. 

(y) Service of Notice. — In s. 5, "any party to the sale" 
may make application to the court ; with this exception, the 
Act contains no provisions as to applications by vendors or 
purchasers. 

(z) It is presumed that, without the authority of this enact- 
ment, the court would have, under the Rules of the Supreme 
Court, Order LXV., complete discretion to make any order as 
to costs, charges, and expenses of all parties to any application. 

(a) Rules of Court. — ^The only provision in the Act which 
requires rules to be made is that contained in s. 48 (5), ante, 
p. 124, as to the practice in the Central Office with respect to 
deposited instruments. 

(6) Durham. — The Palatine Court of Durham has local juris- 
diction under 52 & 53 Vict. c. 47, s. 10. 

70. — (1.) An order of the court under any statutory ^^^ ot 
or other jurisdiction shall not as against a purchaser conclusive. 
be invalidated on the ground of want of jurisdiction, 
or of want of any concurrence, consent, notice, or 
service, whether the purchaser has notice of any 
such want or not. 

(2.) This section shall have effect with respect to 
any lease, sale, or other act under the authority 
of the court, and purporting to be in pursuance of 
the Settled Estates Act, 1877, notwithstanding the 
exception in section forty of that Act,* or to be in c i ,8.4o. 
pursuance of any former Act repealed by that Act, 
notwithstanding any exception in such former Act. 

* Words in italics repealed by S. L. R. Act, 1894. 
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P«c*- 70, (3.) This section applies to all orders made before 

" . L ' or after the commencement of this Act, except any 

order which has before the commencement of this 
Act been set aside or determined to be invaUd on 
any gromid, and except any order as regards which 
an action or proceeding is at the commencement of 
this Act pending for having it set aside or determined 
to be invalid. 

Orders of Court Conclusive.- -This section, which makes 
orders of the court conclusive in favour of a purchaser, has been 
held to apply even when the defect was apparent on the face of 
the order : Be Hall Da/re^s Contract, 21 Ch. D. 41. 

On a sale in an administration action, where certain puisne 
incumbrancers were not before the court, it was held, on an 
application to settle the form of conveyance, that the purchaser 
was entitled to a conveyance from the mortgagor and the first 
mortgagees, absolute in form and without reference to the right 
of redemption then subsisting in the puisne incumbrancers : 
Mostyn v. Mostyn, (1893) 3 Ch. 376. 

XVII. — Eepeals. 

^^Ifnts 71. — (1.) The enactments described in Part III. of 

%se^rJ.^^ ^Ae Second Schedule to this Act are hereby repealed. 

re^tH^um (^"^ ^^^ repeal by this Act of any enactment shall 

reeais ^^^ ^ff^^^ ^^^ Validity or invalidity, or any operation, 

effect, or consequence, of any instrument executed or 

made, or of anything done or suffered, before the 

commencement of this Act, or any action, proceeding, 

or thing then pending or uncompleted; and every such 

action, proceeding, and thing may be carried on and 

completed as if there had been no such repeal in this 

Act; but this provision shall not be construed as 

qualifying the provision of this Act relatijig to section 

forty of the Settled Estates Act, 1877, or any former 

Act repealed by that Act.* 

Repeal of Enactments. — The enactments repealed by this 
section are Lord Brougham's Act ** to facilitate the conveyance 

,^ I I — -I I   - - .. - I I   !■  —  -   — ^ 

* Repealed by S. L. R. Act, 1894. 
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of real property," and Parts II. and III. (as, 11 — 30) of Lord NotMto 
Cranworth's Act (23 & 24 Vict. c. 145), the remainder of which Swt 71^ . 

is now repealed by the Settled Land Act, 1882 (46 & 46 Vict. 

c. 38), 8. 64. Lord Brougham's Act, which contained forms of 
covenants, to be incorporated by reference, proved practically 
a dead letter. Lord Cranworth's Act, however, was, as to some 
of its provisions, extensively employed ; and the saving clause 
included in this section is intended to prevent the position of 
parties being unfavourably affected by the repeal of the Act. 
The express provision of s. 43, sub-s. (4), ante, which makes 
that section applicable to instruments coming into operation 
before the commencement of the Act, is not controlled by the 
saving clause in this section, which only prevented the repeal 
from having any effect upon any such instrument ; but did not 
in any way postpone the operation of the positive enactment in 
s. 43: per Fby, L.J., in Be Didcson, 29 Ch. D. 331, 340. 
Where a private Act of Parliament incorporated the power of 
appointing new trustees contained in Lord Cranworth's Act, but 
subject to a proviso that every appointment should be made 
with the approbation of the Court of Chancery, it was held that 
the repeal of Ix)rd Cranworth's Act enabled the general power 
in s. 31 of the present Act to be exercised free from the 
restriction : Be Lloyd's Trustees, 67 L. J. Ch. 246. A mortgagee, . 
under a mortgage made before 1882, can, notwithstanding the 
repeal of Lord Craaworth's Act, exercise the power of sale and 
conveyance implied in the mortgage by virtue of that Act : 
Be Solomon and Meagher's Contract, 40 Ch. D. 508. 

It may be observed, that the saving clause is not confined to 
the repeals in this section, but extends to all the enactments 
repealed by the Act. See ss. 14 (7), 25 (6), 30 (2), 73 (1), and • 
the Second Schedule, post, p. 158. 

The repeal of Lord St. Leonards' Act (22 & 23 Vict. c. 35), 
s. 4, save so far as it related to pending proceedings, enabled 
the court to come to the conclusion that s. 14, which takes the . 
place of the repealed section of the earlier Act, should be 
construed retrospectively : Quilter v. Mapleson, 9 Q. B. D. 672. 



XVIII . — Ireland . 

72. — (1.) In the application of this Act to Ireland Modmca- 
the foregoing provisions shall be modified as in this respectingr 
section provided. 

(2.) The court shall be Her Majesty's High Court 
of Justice in Ireland. 

(3.) All matters within the jurisdiction of that 
court shall, subject to the Acts regulating that court, 
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Sect. 72, be assigned to the Chancery Division of that court ; 
^ ' but General Bules under this Act may direct that 

any of those matters be assigned to the Land Judges 

of that Division. 

(4.) The proper office of the Supreme Court of 

Judicature in Ireland shall be substituted for the 

central office of the Supreme Court of Judicature. 
(5.) General Eules for purposes of this Act for 

Ireland shaU be deemed rules of court within the 
40 & 41 Vict. Supreme Court of Judicature Act (Ireland), 1877, 

and may be made accordingly, at any time after the 

passing of this Act, to take effect on or after the 

commencement of this Act* 

]tore^tru8toe *^^' — ^^'^ Scctiou 5 of the Vcudor and Purchaser 

intestate, A.ct, 1874, is hereby repealed from and after the 

37 & 38 Viet, comm cnccment of this Act, as regards cases of death 

thereafter happening; and section seven of the 

Vendor and Purchaser Act, 1874, is hereby repealed 

as from the date at which it came into operation. 

(2.) This section extends to Ireland only. 

Death of Bare Trustee Intestate.— The fifth section of the 
Vendor and Purchaser Act was repealed as to England alone by 
s. 48 of the Land Transfer Act, 1875 (38 & 39 Vict. c. 87). 
This section completes the repeal as to Ireland. See s. 30, ante, 
p. 96, which is intended to replace the provisions of the repealed 
section. 

The observations, ante, at p. 98, are applicable to the case 
of Ireland with a slight modification, namely, that all reference 
to the Land Transfer Act should be omitted as not affecting the 
law in Ireland. 

The first two cases in the Table II. (A.) will thus coalesce 
as to Ireland into one in which death took place on or after 
August 7th, 1874, and before January 1st, 1882. 

* Words in italics repealed by S. L. R. Act, 1894. 
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SCHEDULES. 



THE FIRST SCHEDULE* 

ACTS AFFECTED, t 

Part I. 

1 i& 2 Vict. c. 110. — An Act for abolishing arrest on mesne 

process in civil actions, except in certain cases ; for 
extending the remedies of creditors against the property 
of debtors ; and for amending the laws for the relief of 
insolvent debtors in England. 

2 & 3 Vict. c. 11. — An Act for the better protection of pur- 

chasers against judgments, Crown debts, lis pendens^ and 
fiats in bankruptcy. 
18 & 19 Vict. c. 15. — An Act for the better protection of 
purchasers against judgments. Crown debts, cases of Us 
pendens, and life annuities or rentcharges. 

22 & 23 Vict. c. 35. — An Act to further amend the law of 

property and to relieve trustees. 

23 & 24 Vict. c. 38. — An Act to further amend the law of 

property. 
23 & 24 Vict. c. 115. — An Act to simplify and amend the 
practice as to the entry of satisfaction on Crown debts and 
on judgments. 

27 & 28 Vict. c. 112. — An Act to amend the law relating to 

future judgments, statutes, and recognizances. 

28 & 29 Vict. c. 104.— The Crown Suits, etc.. Act, 1865. 
31 & 32 Vict. c. 54.— The Judgments Extension Act, 1868. 

Paet II. 

5 & 6 Will. 4, c. 62. — ^An Act to repeal an Act of the present 
Session of Parliament, intituled **An Act for the more 
effectual abolition of oaths and affirmations taken and made 
in various departments of the State, and to substitute 
declarations in lieu thereof ; and for the more entire sup- 
pression of voluntary and extra-judicial oaths and affidavits ;'* 
and to make other provisions for the abolition of unnecessary 
oaths. 



* This schedule was repealed by S. L. R. Act, 1894. • 
t This part of the first schedule was inadvertently allowed to 
remain when the clause in the Bill to which it related was^strjapk 
out by the Select Committee of the House of Conunons. 
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THE SECOND SCHEDULE.* 



Repeals. 

A description or citation of a portion of an Act is inclusive of 
the words, section, or other part, first or last mentioned, or 
otherwise referred to as forming the beginning, or as forming 
the end, of the portion comprised in the description or citation. 

Part L 



22 & 23 Vict. c. 35 - An Act to further 

in part. amend the law of 

property, and to 

relieve trustees - - 



in part ; namely,- 



Sections four to nine. 



23 & 24 Vict. c. 126 - The Common Law ) 
in part. Procedure Act, 
1860 

Section two. 



in part ; namely. 



Pabt II. 

15 & 16 Vict. c. 86 - An Act to amend ^ 
in part. the practice and I 



course of proceed- V in part ; namely, 
ing in the High I 
Court of Chancery J 

Section forty-eight. 
Pabt HI. 



8 & 9 Vict. c. 119 - An Act to facilitate 

the conveyance of 
real property. 

23&24Vict. c. 145-An Act to give to' 
in part, trustees, mortgagees, 
and others certain 



powers now com- ]■ in part j namely, ^- 
monly inserted in 
settlements, mort- 
gages, and wills - - 

Parts II. and III. (sections eleven to thirty). 



* This schedule was repealed by S. L. R. Act, 1894. 



SCHESDUliE III* i5d 



THE THIRD SCHEDULE. 



Statutory Mortgage. 

Part I. 

Deed of Statutory Mortgage. 

This Indenture made by way of statutory mortgage the 
day of 1882 between A. of [Src] of the one 

part and M. of [dhc] of the other part Witnesseth that in 
consideration of the sum of £ now paid to A, hj M. of 

which sum A. hereby acknowledges the receipt A. as mortgagor 
And as beneficial owner hereby conveys to M. All that [^^c] To 
hold to and to the use of M. in fee simple for securing payment 
on the day of 1883 of the principal sum of 

£ as the mortgage money with interest thereon at the 

rate of [fou/r] per centum per annum. 

In witness &c. 

*,* Variations in this and subsequent forms to be niadey if required, 
for leasehold land, « g ot^}ler mati^ ^ L^ ef*'^y*^ 1 ^ff^'^^ Cr*^^^^^ ^^*"^^}*^nA^ 

Part II. 

(A.) 
Deed of Statutory Transfer, Mortgagor not joining.'] 

This Indenture made by way of statutory transfei^ of 
mortgage the day of 1883 between M. of [^c.l of 

the one part and T. of [dfec] of the other part supplemental to 
an indenture made by way of statutory mortgage dated the 
day of 1882 and made between [cfcc. J Witnesseth 

that in consideration of the sum of £ now paid to M. by T, 

being the aggregate amount of £ mortgage money and 

£ interest due in respect of the said mortgage of which sum 

M, hereby acknowledges the receipt M, as mortgagee hereby 
conveys and transfers to T. the benefit of the said mortgage. 

In witness &c. 

(B.) 

Deed of Statutory Transfer, a Covenantor joining. 

This Indenture made by way of statutory transfer of 
mortgage the day of 1883 between A. of [cfcc] of the 

first part B. of [<fcc.] of the second part and 0. of [5?c.] of the 
third part supplemental to an indenture made by way of 
statutory mortgage dated the day of 1882 and made 

between [^^c] Witnesseth that in consideration of the sum of 
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Schedules. £ now paid to J., by 0. being the mortgage money due in 

respect of the said mortgage no interest being now due and 

payable thereon of which sum A. hereby acknowledges the 
receipt A. as mortgagee with the concurrence of B, who joins 
herein as covenantor hereby conveys and transfers to G, the 
benefit of the said mortgage. 
In witness &c. 

(C.) 

statutory Transfer a/nd Statutory Mortgage combined. 

This Indentuhe made by way of statutory transfer of 
mortgage and statutory mortgage' the day of 1883 

between A. of [dhc.'] of the 1st part B. of [&c.] of the 2nd part 
and 0. of [&c.J of the 3rd part supplemental to an indenture 
made by way of statutory mortgage dated the day of 

1882 and made between {<lhc.] Whereas the principal sum of 
£ only remains due m respect of the said mortgage as the 

mortgage money and no interest is now due and payable thereon 
And whereas B. is seised in fee simple of the land comprised 
in the said mortgage subject to that mortgage Now this 
Indenture witnesseth that in consideration of the sum of 
* £ now paid to -4. by (7. of which sum A. hereby acknow- 

ledges the receipt and B. hereby acknowledges the payment and 
receipt as aforesaid^ A. as mortgagee hereby conveys and 
transfers to G. the benefit of the said mortgage And this 
Indenture also witnesseth that for the same consideration A. 
as mortgagee and according to his estate and by direction of B. 
hereby conveys and B. as beneficial owner hereby conveys and 
confirms to G. All that [cj&c] To hold to and to the use of G. in 
fee simple for securing payment on the day of 1882 

oft the sum of £ as the mortgage money with interest 

thereon at the rate of [/our] per centum per annum. 
. In witness &c, 

[Or, in case of further advance after aforesaid ai* insert and 
also in consideration of the further sum of £ now paid by 

C. to B. of which sum B. hereby acknowledges the receipt, amd 
after of atf insert the sums of £ and £ making 

together] 

. *^* Variations to be made, as required, in case of the deed being 
made by indorsement, or in respect of any other thing. 

Part HI. 

Deed of Statutory Be-Gonveyance of Mortgage. 

Tms Indenture made by way of statutory re-conveyance of 

mortgage the day of 1884 between G. of [<fcc.] of the 

one part and B. of [<£rc.] of the other part supplemental to an 

indenture made by way of statutory transfer of mortgage dated the 

day of 1883 and made between [c&c. J Witnesseth 
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that in consideration of all principal money and interest due Schedules. 

under that indenture having been paid of which principal and 

interest 0. hereby acknowledges the receipt 0. as mortgagee 
hereby conveys to B, all the lands and hereditaments now 
vested in G. under the said indenture To hold to and to the use 
of B, in fee simple discharged from all principal money and 
interest secured by and from all claims and demands under the 
said indenture. 
In witness &c. 

*^* VaricUions as noted above. 



THE FOURTH SCHEDULE. 



Short Forms of Deeds. 

I. — Mortgage. 

Tms Indenture op Mortgage made the day of 

1882 between A, of [dbc] of the one part and B, of [<fcc.] and C. 
of [ct'c] of the other part Witnesseth that in consideration of 
the sum of £ paid to A, hy B, and G. out of money 

belonging to them on a joint account of which sum A. hereby 
acknowledges the receipt A. hereby covenants with B. and 0. 
to pay to them on the day of 1882 the sum of 

£ with interest thereon in the meantime at the rate of 

l^four] per centum per annum and also as long after that day as 
any principal money remains due under this mortgage to pay to 
B, and G. interest thereon at the same rate by equal half-yearly 
payments on the day of and the day of 

And this Indenture also witnesseth that for the same 
consideration A. as beneficial owner hereby conveys to B, and (7. 
All that [c^c] To hold to and to the use of B. and 0. in fee 
simple subject to the proviso for redemption following (namely) 
that if ^. or any person claiming under him shall on the 
day of 1882 pay to B, and G. the sum of £ and 

interest thereon at the rate aforesaid then B. and G. or the 
persons claiming under them will at the request and cost of ^. 
or the persons claiming under him re-convey the premises to A, 
or the persons claiming under him And A. hereby covenants 
with B. as follows [here add covenant as to fire insurance or other 
special covenant required]. 

In witness &c. 

II. — Further Gharge. 

This Indenture made the day of 18 between 

\ihe same parties as the foregoing mortgage] and supplemental to 
an indenture of mortgage dated the day of 18 and 

0. & B. M 
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|(chedal68. made between the same parties for securing the sum of £ 

— and interest at [four] per centum per annum on property at 

Sdbc] WITNESSETH tHat in consideration of the further sum of 
I paid to ^. hy B, and G. out of money belonging to them 

on a joint account [add receipt and covenant as in the foregoing 
mortgage'] and further that all the property comprised in the 
before-mentioned indenture of mortgage shall stand charged 
with the payment to B. and 0. of the sum of £ and the 

interest thereon hereinbefore covenanted to be paid as well as 
the sum of £ and interest secured by the same indenture. 

In witness &c. 

III. — Conveyance on Sale. 

This Indentube made the day of 1883 between 

A. of [tfcc.J of the 1st part B, of [<f:c.] and C, of [dhc] of the 2nd 
part and M. of [cfcc] of the 3rd part Whereas by an indenture 
dated [<i?c.] and made between [drc] the lands hereinafter 
mentioned were conveyed hy A. to B, and G. in fee simple by 
way of mortage for securing £ and interest and by a 

supplemental indenture dated [^c] and made between the same 
parties those lands were charged by A. with the payment to B. 
and G. of the further sum of £ and interest thereon And 

WHEREAS a principal sum of £ remains due under the two 

before-mentioned indentures but all interest thereon has been 
paid as B. and 0. hereby acknowledge Now this Indenture 
"WITNESSETH that in consideration of the sum of £ paid by 

the direction of A. to B, and G. and of the sum of £ paid 

±o A. those two sums making together the total sum of £ 
paid by M. for the purchase of the fee simple of the lands here- 
inafter mentioned of which sum of £ B. and G. hereby 
acknowledge the receipt and of which total sum of £ A. 
hereby acknowledges the payment and receipt in manner before 
mentioned B. and 0. as mortgagees and by the direction of A, 
as beneficial owner hereby convey and A. as beneficial owner 
hereby conveys and confirms to m. All that [dbc] To hold to 
and to the use of M. in fee simple discharged from all money 
secured by and from all claims under the before-mentioned 
indentures [Add if required, And A. hereby acknowledges the 
right of M. to production of the documents of title mentioned 
in the Schedule hereto and to delivery of copies thereof and 
hereby undertakes for the safe custody thereof J. 

In witness &c. 

[The schedule above referred to. 

To conta/in list of documents retained by A."] 

TV, — Marriage Settlement. 

This Indenture made the day of 1882 between 

John M. of [drc] of the 1st part Ja/ne 8. of [dsc] of the 2nd part 
and X. of [dhc] and Y, of [<fcc.] of the 3rd part Witnesseth 
that in consideration of the intended marriage between John M» 
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and Jane S., John M. as settlor hereby conveys to X, and T. Schedulofl* 
All that [<j&c.] To hold to X. and Y. in fee simple to the use of — '— 
John M, in fee simple until the marriage and after the marriage 
to the use of John M. during his life without impeachment of 
waste with remainder after his death to the use that Jane 8, if 
she survives him may receive during the rest of her life a yearly 
jointure rent-charge of £ to commence from his death and 

to be paid by equal half-yearly payments the first thereof to be 
made at the end of six calendar months from his death if she is 
then living or if not a proportional part to be paid at her death 
and subject to the before-mentioned rent-charge to the use 
of X. and Y. for a term of five hundred years without impeach- 
ment of waste on the trusts hereinafter declared and subject 
thereto to the use of the first and other sons of John M. and 
Jane S. successively according to seniority in tail male with 
remainder [insert here if thought desirable, to the use of the same 
first and other sons successively according to seniority in tail 
with remainder] to the use of all the daughters of John M. and 
Jams 8. in equal shares as tenants in common in tail with cross 
remainders between them in tail with remainder to the use of 
John M. in fee simple. [Insert trusts of term of 500 years for 
raising portions ; also, if required, power to charge jointure and 
portions on a future marriage ; also powers of sale, exchange, and 
paHition, and other powers cmd provisions, %f and as desired."] 
In witness &c. 
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THE CONVEYANCING ACT, 1882. 
(45 & 46 Vict. c. 39.) 

An Act for further improving the Practice of 
CoTiveyancing ; and for other purposes, 

[10th August, 1882.] 

Be it enacted by the Queen's most excellent 
Majesty, by and with the advice and consent of 
the Lords Spiritual and Temporal, and Commons, 
in this present Parliament assembled, and by the 
authority of the same, as follows : 



Preliminary, 
Short titles ; \ — (1.) This Act mav be cited as the Conveyancing 

commence- ^ ' "^ •' ^ 

Steni- •^^*» 1882; and the Conveyancing and Law of 
interpreta- Property Act, 1881 (in this Act referred to as the 
44 & 45 Vict. Conveyancing Act of 1881) and this Act may be 
cited together as the Conveyancing Acts, 1881, 1882. 
(2.) This Act, except where it is otherwise ex- 
pressed, shall commence and take effect from and 
immediately after the 31st day of December, 1882, 
which time is in this Act referred to as the com- 
mencement of this Act (c). 

(3.) This Act does not extend to Scotland. 
(4.) In this Act and in the schedule thereto — 
(i.) Property includes real and personal property, 
and any debt, and any thing in action, 
and any other right or interest in the 
nature of property, whether in possession 
or not ; 
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(ii.) Purchaser includes a lessee or mortgagee, Sect i, 
or an intending purchaser, lessee, or ^ ^ 
mortgagee, or other person, who, for 
valuable consideration, takes or deals for 
property, and purchase has a meaning 
corresponding with that of purchaser ; 

(iii.) The Act of the session of the third and 3* * win. 4. 
fourth years of King William the Fourth 
(chapter seventy-four), '* for the abolition 
of Fines and Eecoveries, and for the 
substitution of more simple modes of 
Assurance,'* is referred to as the Fines 
and Eecoveries Act: and the Act of the4<fe6WUL4, 
session of the fourth and fifth years of 
King William the Fourth (chapter ninety- 
two), *'for the abolition of Fines and 
Eecoveries, and for the substitution of 
more simple modes of Assurance in 
Ireland," is referred to as the Fines and 
Eecoveries (Ireland) Act (d). 

(c) Commencement of Act. — The words " except where it 
is otherwise expressed," have reference to s. 2, sub-s. (5), and 
8. 7, 8ub-8. (3), authorizing general rules to be made at any time 
after the passing of the Act, to take effect, however, only on or 
after the commencement of the Act ; and to s. 11, which amends 
8. 65 of the Conveyancing Act, 1881, as from the date of its 
commencement. 

(d) Property; Purchaser. — The two words "property" and 
** purchaser," definitions of which are here supplied, are also 
defined by s. 2 of the Conveyancing Act, 1881. The definitions 
do not seem to differ materially, except by the omission in this 
Act of the words, "unless a contrary intention appears." As 
the Acts must be read together it is not apparent why it was 
necessary to re-define these words. 

The Acts here referred to have now respectively received the 
short titles of the Fines and Recoveries Act, 1833, and the 
Fines and Recoveries (Ireland) Act, 1834. See the Short Titles 
Act, 1892 (55 Vict. c. 10), First Schedule. 
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Searches, 

^b!!^m ^' — ^'^ Where any person requires, for purposes 

-«J— * of this section, search to he made in the Central 

Official Office of the Supreme Court of Judicature for entries 

negatiYe , ^ 

andother of judgments, deeds, or other matters or documents, 
of searches whercof entries are required or allowed to b^ made 
Judgments, in that office by any Act described in Part I. of the 

crown . «/ «/ 

debts, etc. First Schedule to the Conveyancing Act of 1881, or 
by any other Act, he may deUver in the office a 
requisition in that behalf, referring to this section {e), 

(2.) Thereupon the proper officer shall diligently 
make the search required, and shall make and file in 
the office a certificate setting forth the result thereof ; 
and office copies of that certificate shall be issued on 
requisition,- and an office copy shall be evidence of 
the certificate (/). 

(3.) In favour of a purchaser, as against persons 
interested under or in respect of judgments, deeds, 
or othei; matters or documents, whereof entries are 
required or allowed as aforesaid, the certificate, 
according to the tenour thereof, shall be conclusive, 
affirmatively or negatively, as the case may be. 

(4.) Every requisition under this section shall be 
in writing, signed by the person making the same, 
specifying the name against which he desires search 
to be made, or in relation to which he requires an 
office copy certificate of result of search, and other 
sufficient particulars; and the person making any 
such requisition shall not be entitled to a search, 
or an office copy certificate, until he has satisfied 
the proper officer that the same is required for the 
purposes of this section. 

(5.) General rules shall be made for purposes of 
this section, prescribing forms and contents of 
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requisitions and certificates, and regulating the Sect 2, 

practice of the office, and prescribing, with the 

concurrence of the Commissioners of Her Majesty's 
Treasury, the fees to be taken therein ; which rules 
shall be deemed Eules of Court within s. 17 of the 
Appellate Jurisdiction Act, 1876, as altered by s. 19 ^^^^ ^*<^ 
of the Supreme Court of Judicature Act, 1881, and44&45Vict^ 
may be made, at any time after the passing of this 
Act, to take effect on or after the commencement of 
this Act. 

(6.) If any officer, clerk, or person employed in the 
office commits, or is party or privy to, any act of 
fraud or collusion, or is wilfully negligent, in the 
making of or otherwise in relation to any certificate 
or office copy under this section, he shall be guilty of 
a misdemeanor. 

(7.) Nothing in this section or in any rule made 
thereunder shall take away, abridge, or prejudicially 
affect any right which any person may have indepen- 
dently of this section to make any search in the office ; 
and every such search may be made as if this section 
or any such rule had not been enacted or made. 

(8.) Where a solicitor obtains an office copy 
certificate of result of search under this section, he 
shall not be answerable in respect of any loss that 
may arise from error in the certificate (g), 

(9.) Where the solicitor is acting for trustees, 
executors, agents, or other persons in a fiduciary 
position, those persons also shall not be so answer- 
able (h), 

(10.) Where such persons obtain such an office 
copy without a solicitor, they shall also be protected 
in Hke manner (h). 

(11.) Nothing in this section appUes to deeds 
inrolled under the Fines and Eecoveries Act, or^*/^^^- 
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Sect. 2, under any other Act, or under any statutory 

sub^U). ^^ (.) 

(12.) This section does not extend to Ireland. 

(e) Searches. — For the rules and forms which have been 
issued under this section, see the Annual Practice, vol. ii., and 
for the schedule of Acts referred to in sub-s. (1), see ante p. 167. 

These are the Acts which provide for the registration of 
judgments, writs of execution, crown debts and accountantships, 
lu pendens, and annuities. The schedule has been amended by 
the addition of the Land Charges Registration and Searches Act, 
1888 (51 & 52 Vict. c. 51); s. 17 of which provides that ** the 
provisions as to searches in the Central Office, requisitions, 
certificates, officers, clerks, persons, and for the protection of 
solicitors, trustees, agents, and other persons in a fiduciary 
position, contained in the second section to the Conveyancing 
Act, 1882, except so much of those provisions as relates to the 
making of general rules, shall apply to searches in any register 
or index kept in pursuance of .this Act in the register of lis. 
pendens, the register of deeds of arrangement affecting land, and 
the register of land charges, in the same manner as if this Act 
had been described in Part I. of the First Schedule to the 
Conveyancing and Law of Property Act, 1881." 

Registers of (1) writs and orders affecting land ; (2) deeds of 
arrangement affecting land ; and (3) land charges were, by this 
Act established at the office of land registry ; and an intending 
purchaser, mortgagee or lessee can obtain a certificate of official 
search relating to all the matters comprised in the "usual 
searches." 

" By any other Act." — This sub-section, it will be observed, 
extends to entries of deeds, etc., under any other Act, as well 
as under those specified above. Thus the provisions of the 
section will apply to certificates of acknowledgment of deeds by 
married women filed under s. 7 (7), post ; to bills of sale : 
41 & 42 Vict. c. 31, s. 12 ; 45 & 46 Vict. c. 43 ; and to deeds of 
arrangement : 50 & 51 Vict. c. 57. 

Rules of Court. — By the Rules of the Supreme Court, 1883, 
Order LXI. r. 23, it is provided that certain officers of the Central 
Office shall, on a request in writing giving sufficient particulars, 
and on payment of the prescribed fee, cause a search to be made 
in the ?:^tor8 or in/exes under their custody, and issue a 
certificate of the result of the search. But it will be observed 
that the order fails to provide that the certificate when issued 
shall have any binding force, a defect which is cured by sub-s. (3) 
of the present section. 

Judgments of the Court of the County Palatine.— Where 
land is situate in Lancashire the usual search for judgments of 
the Court of Common Pleas of the County Palatine must of 
course still be made. These judgmei^ts require to be registered 
in the prothonotary's book under 18 & 19 Vict. c. 15. 
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Local Begistry Acts. — Searches mufit also continue to be Notes to 
made in the local registers, when the land is situate in a register Sect 2. 

county. See as to Yorkshire, 47 & 48 Vict. c. 54 ; 48 Vict. 

c. 4 ; 48 & 49 Vict. c. 26 ; and as to Middlesex, 7 Anne, c. 20. 

(/) Result of the Search. — The *' result of the search," 
either affirmative or negative, is embodied in a conclusive 
certificate. 

((/) Liability of Solicitor. — Although an error may creep 
into the certificate by the improper entry of an incumbrance, 
the more common case would undoubtedly be the omission of an 
incumbrance which ought to be included. In this case the loss, 
if any, would fall on the incumbrancer, behind whose back the 
transaction was carried out. 

Solicitors. — The protection here afforded to solicitors is, of 
course, intended to shield them in their professional capacity, 
t.e., against their clients. It is difficult, however, to imagine a 
case in which loss can arise to either vendor or purchaser in 
consequence of an error in the certificate. 

Under the former law, if a purchaser was damnified by his 
solicitor neglecting to search for incumbrances, he could recover 
against the solicitor the loss occasioned by his negligence : 
Sugden V. & P. 647, 14th ed., citing Brooks v. Bay, 2 Dick. 
672. It would seem that this doctrine still applies, so as to 
make a solicitor liable if he rests satisfied with an ordinary 
search, and neglects to obtain a conclusive certificate under this 
section! 

Qi) Persons in a Fiduciary Position. — Solicitors and 
persons in a fiduciary position are here protected in the same 
terms as in the Conveyancing Act, 1881, s. 66. 

(t) Deeds InroUed. — By this sub-section there will be ex- 
cepted from the operation of the section the following deeds : — 

1) Those inrolled under the Fines and Recoveries Act, s. 41. 

2) Bargains and Sales (27 Hen. 8, c. 16). 
■3) Conveyances to Charities (61 & 62 Vict. c. 42). 
(4) Inclosure Awards (6 & 7 Will. 4, c. 116 ; 3 & 4 Vict. c. 31). 

Notice, 

3. — (1.) A purchaser shall not be prejudicially ^^striiction 
affected by notice of any instrument, fact, or thing JJ^^J^*^® 
unless — 

(i.) It is within his own knowledge, or would have 
come to his knowledge if such inquiries • 
and inspections had been made as ought 
reasonably to have been made by him ; or 
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Sjct s, (ii.) In the same transaction with respect to which 
. ' ' a question of notice to the purchaser arises, 

it has come to the knowledge of his counsel, 
as such, or of his solicitor, or other agent, 
as such, or would have come to the know- 
ledge of his solicitor, or other agent, as such, 
if such inquiries and inspections had been 
made as ought reasonably to have been 
made by the solicitor or other agent. 
(2.) This section shall not exempt a purchaser 
from any liability under, or any obligation to perform 
or observe, any covenant, condition, provisioi;!, or 
restriction contained in any instrument under which 
his title is derived, mediately or immediately ; and 
such liabiUty or obligation may be enforced in the 
same manner and to the same extent as if this 
section had not been enacted (k) . 

(3.) A purchaser shall not by reason of anything 
in this section be affected by notice in any case where 
he would not have been so affected if this section 
had not been enacted (i). 

(4.) This section applies to purchases made either 
before or after the commencement of this Act ; save 
that, where an action is pending at the commence- 
ment of this Act, the rights of the parties shall not 
be affected by this section. 

Effect of Section. — The principal, if not the only change in 
the law introduced by this section is the limitation of the 
doctrine of imputed, notice imported by the words *' in the same 
transaction," which qualify the whole of clause ii. Formerly, 
notice to a solicitor (and the same principle applied to other 
agents) acquired in one transaction was notice to a client in 
another, if the court inferred that the previous transaction was 
present to the mind of the solicitor when engaged in the 
subsequent transaction : Hargreaves v. Bothiudly 1 Keen. 164. 
The present section was intended to remedy what were 
considered to be the evil consequences of such a d6ctrine ; and 
the result is that the notice (1) must be in the same transaction ; " 
(2) the matter must come to the knowledge of the solicitor ; and 
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(3) it must come to his knowledge as such solicitor : Per Notes ta 
Chitty, J., in Be Cousins, 31 Ch. D. 671, 676. In a later case Sect. 3. 

Lord Justice Lindley is reported to have said that " the . 

Conveyancing Act, 1882, really does no more than state the law 
as it was before," but it is clear from the context that the learned 
judge was referring only to clause i. of this section : Bailey v. 
Ba/mes, (1894) 1 Ch. 25, 35. When a first mortgagee selling 
under his power of sale employs the solicitor of the mortgagor, 
it is at least doubtful whether he is thereby fixed with con- 
structive notice of the existence of a second mortgage so as to be 
a trustee of *the surplus purchase money for the second mortgagee : 
Thome v. Heard, (1895) A. C. 495. 

Wilful Neglect to Inquire. — Nothing in this section alters 
the rule, that if a purchaser or mortgagee neglects to investigate 
the title he is fixed with constructive notice of such matters as 
would have been discovered upon the usual investigation, and 
cannot under such circumstances successfully set up the plea of 
purchase for value without notice : Earl of Gainsborough v- 
Watcombe Terra-GoUa Clay Co., 54 L. J. Ch. 991. 

The words "ought reasonably to have been made" which 
occur in both clauses of sub-s. (1) do not import a duty or 
obligation ; they mean ought as a matter of prudence having 
regard to what is usually done by men of business under 
similar circumstances : Bailey v. Barnes, (1894) 1 Ch. 26. 

Notice is either ** actual " or " constructive." 

The words within **his own knowledge " contemplate cases 
of actual notice, while the remainder of the sub-section is 
concerned with constructive notice, which falls under three 
heads. 

1. Notice which would have come to the purchaser indirectly 

as the result of reasonable inquiries and inspections. 

2. Notice which comes directly to his counsd, solicitor or 

agent as such in the same transaction. 

3. Notice which would have come to his solicitor or other 

agent as such indirectly as the result of reasonable 
inquiries and inspections. It is to be observed that 
counsel are omitted in this third division, presumably 
on the ground that inquiries and inspections are not 
within their province. 

Actual Notice. 

Actual Notice. — ^Actual notice, in order to be binding on 
a purchaser, must come from some person interested in the^ 
property, and must not be a vague report or mere general 
assertion of title. It should also be given in the same trans- 
action or in the course of the negotiation : Wildgoose v. Wayland, 
Gouldsb. 147, pi. 67 ; BamhaH v. Greenshields, 9 Moore's 
P. C. C. 18 ; and see Sugden's V. & P. 755, 14th ed. 

Notice (and this observation applies equally to constructive 
notice) will be eflfectual at any time before the money is paid 
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Notes to (Story v. Lord Windsor, 2 Atk. 630), or the conveyance is 
Sect 8. executed (Wigg v. Wigg, 1 Atk. 382), or in the case of a married 

woman before the deed is acknowledged : Sharpe v. Foy, L. R. 

4 Ch. 36. 

Constructive Notice. 

Oonstructive Notice. — Constructive notice was defined in an 
old case {Plumb v. Fluitt, 2 Anst. 438) to be in its nature no 
more than evidence of notice, the presumptions of which are so 
violent that the court will not even allow of its being controverted. 

Tendency of Recent Decisions. — The doctrine, * however, 
has lately been regarded with a good deal of disfavour. The 
tendency of the recent decisions is to restrict the doctrine of 
constructive notice so far as is compatible with the rules of the 
court applicable to fraud : Dart, V. & P. 993, 6th ed. Courts 
of equity will not extend the doctrine to cases to which it has 
not hitherto been held applicable : Sugden, V. & P. 755, 
14th ed. ** The doctrine of constructive notice ought to be 
narrowly watched and not enlarged. Indeed, anything * con- 
structive ' ought to be narrowly watched, because it depends on 
a fiction :" Allen v. SecJcham, 11 Ch. D. 790, 795. And see 
Kcdtenhach v. Lewis, 24 Ch. D. 54, 78 ; 10 App. Cas. 617. 

The circumstances which have been considered sufficient to fix 
a purchaser with notice are : — 

Appearance of Property. — (1.) The appearance or visible 
condition of the property. The authorities upon this subject 
will be found reviewed in Allen v. Seckham, 11 Ch. D. 790. 

Third Party in Possession. — (2.) The fact that the property 
is occupied by some other person than the vendor. 

Where a person is in possession of property, every one who 
deals with a third party in respect of that property is put upon 
inquiry what the interest of the person in possession is : per 
James, L.J., Gavander v. BuLteel, L. R. 9 Ch. 79, 84. See 
Mumford v. Stohwasser, L. R. 18 Eq. 556. 

But this doctrine, which is known as the rule in Danids 
V. Davison (16 Ves. 249), refers only to equities between the 
purchaser and the tenant when the legal estate has passed, and 
has nothing to do with the rights and liabilities of vendors 
and purchasers between themselves : Caballero v. Henty, L. R. 
9 Ch. 447, overruling the dicta in James v. Lichfield, L. R. 9 Eq. 
61. And see PhUlips v. Miller, L. R. 10 C. P. 420. 

Notice of Deed, Notice of its Contents.— General Bule 
Stated. — (3.) Notice of a deed forming part of the chain of 
title of his vendor or lessor. In such case the purchaser is 
deemed to have constructive notice of the contents of such deed, 
and is not protected from the consequences of not looking at the 
deed, even by the most express representation on the part of 
the vendor or lessor that it does not contain any restrictive 
covenants or anything in any way affecting the title : Patmxin 
V. Ha/tiand, 17 Ch. D. 353. And where a purchaser accepts 



IMPUTED NOTICE. 173 

a shorter title than forty years he is fixed with notice of every- Notei to 
thing which he would have discovered if a forty years* title had Beet. 8. 
been shewn : Re Cox and Neve^s Contract, (1891) 2 Ch. 109. 

Exception to Bule as to Notice of Deed. — ^The rule that 
notice of a deed is notice of its contents is subject to an 
exception, the law with regard to which has been summed up as 
follows : — If a man has notice that there is a deed or document, 
and at the same time has notice that that deed or document is 
either entirely worthless or does not affect the property with 
which he is going to deal, he is put so completely off his guard 
that a court of equity does not treat him as fixed with knowledge 
of the document or the effect of it : Williams v. Williamsy 
17 Ch. D. 437, 443. See also Jones v. Smith, 1 Ph. 244 ; 
Fabma/n v. Harland, 17 Ch. D. 353 ; The English and Scottish 
Mercajitile Investment Go. v. Brunton, (1892) 2 Q. B. 700 ; and 
Gotha/y V. Sydenham, 2 Bro. C. C. 391, where it was held that 
knowledge that a draft had been prepared was not constructive 
notice of the execution of the deed. 

Absence of Inquiry. — (4.) Absence of inquiry, or insufficient 
inquiry, as to title deeds (Maxfield v. Burton, L. R. 17 Eq. 15 ; 
Spencer v. Clarke, 9 Ch. D. 137 ; Garnham v. Skipper, 34 W. R. 
135) ; but it must be observed that this constitutes rather a 
circumstance of conduct to be taken into account between two 
conflicting equities, than a branch of constructive notice ; for as 
a general rule a legal mortgage will not be postponed on the 
ground of any mere carelessness or want of prudence in not 
inquiring for the title deeds ; at all events, as regards a subse- 
quent incumbrancer : Northern Counties Insurance Co. v. Whippy 
26 Ch. D. 482 ; Lloyd's Banking Go. v. Jones, 29 Ch. D. 221 ; 
Maimers v. Mew, 29 Ch. D. 725 ; National Provincial Bank of 
England v. Jackson, 33 Ch. D. 1 ; Farrand v. Yorkshire Banking 
Co., 40 Ch. D. 182. 

This doctrine does not apply where a reasonable excuse is 
given for the non-production of the title deeds : Hewitt v. 
Loosemore, 9 Hare, 449 ; Espin v. Femherton, 3 De G. & J. 547 ; 
Brown v. Stedm^a/n, 44 W. R. 458. 

The absence of inquiry must amount to gross or culpable 
negligence in order to fix a purchaser with constructive notice : 
Wa/rey. L<yrd Egmont, 4 DeG. M. & G. 460 ; Re A. W. HaU d: 
Co., 37 Ch. D. 712 ; Bailey v. Bames, (1894) 1 Ch. 25. 

Imputed Notice. 

Agency. — Notice to an agent is notice to the principal ; a 
doctrine which rests on the presumption that the agent will in 
the performance of his duty communicate all material facts to 
his principal : RoUand v. Hart, L. R. 6 Ch. 678 ; and see 
Sugden's V. & P. 756, 14th ed. The present section expressly 
adopts the previous law on this branch of notice with the 
limitation that the notice must arise in the same transaction; 
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Notes to The fact must be one which it was the duty of the solicitor or 
■Sect. 8. other agent to communicate : Wyllie v. Pollen^ 32 L. J. Ch. 
— 782. See also Bradley v. Riches^ 9 Ch. D. 189 ; Re Lord 
SouthamptoUy 16 Ch. D. 178. This rule, however, has always 
been subject to the exception that when the solicitor or 
agent is a party to a fraud notice is not imputed : Cave v. GavCy 
15 Ch. D. 639 ; and see Boursot v. Savage, L. R. 2 Eq. 134. 

Change in the Law. — It is to be observed that the counsel, 
solicitor or agent must have obtained his knowledge in the same 
transaction. Hargreaves v. RothweLl (1 Keen, 160) ; Fuller v. 
BeneU (2 Hare, 394) ; Frail v. Ellis (16 Beav. 350), and the 
other cases in which the doctrine has been extended so as to 
impute constructive notice where the transactions were closely 
connected with one another, are accordingly no longer to be 
regarded as law. See Sugden's V. & P. 707, 14th ed. 

(k) Saving Clause as to Purchaser's Liability. — The words 
** instruments under which his title is derived" must, it is 
presumed, be construed as referring only to those instruments 
of which the purchaser has constructive notice by recital or 
reference, forming in fact part of the chain of title (see Fatman 
V. Ha/rland, 17 Ch. D. 353 ; Re Cox amd Neve*8 Contract, (1891) 
2 Ch. 109) ; as otherwise the effect of this sub-section would be 
to leave all questions as to enforcing restrictive covenants to be 
determined by the old law of notice. 

(0 Saving Clause as to Affecting Purchaser with Notice. — 

The third sub-section is intended to guard against the doctrine 
of notice being extended by this section, and expressly affirms 
what would have followed from the frame of the section itself ; 
which adopts, it wiU be observed, as the b^sis of legislation, 
the existing equitable doctrine of notice and imposes certain 
limitations upon it. 

Leases. 
contract 4, — (1.) Where a lease is made under a power 

"for l6fli86 

not part oi <5ontained in a settlement, will, Act of Parliament, 

lease. or other instrument, any preliminary contract for or 

relating to the lease shall not, for the purpose of the 

deduction of title to an intended assign, form part of 

the title, or evidence of the title, to the lease. 

(2.) This section applies to leases made either 
before or after the commencement of this Act. 

' Contract for Lease not Part of tlie Title to Lease.— A 
preliminary contract for a lease would not under ordinary 
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circumstances form part of the title to the leasehold interest, Notes to 
inasmuch as the date of the lease is almost universally fixed as Soct. 4. 
the commencement ef the title ; and under s. 3 (3) of the -"~~" 
Conveyancing Act, 1881, ante, p. 6, a purchaser would be 
precluded from calling for the production of any document dated ^ 
before that time ; moreover, by sub-s. (4) of the same section ' 
the purchaser is bound to assume, unless the contrary a^ppears, 
that the lease was duly granted. 

Settled Land Act. — A. lease by a tenant for life under s. 12 
of the Settled Land Act, 1882, to give effect to a contract 
entered into by his predecessor in title would seem to be within 
this section ; and in such a case, if the lease was not within his 
powers as tenant for life, the validity of the lease would depend 
on the previous contract. 

Separate Trustees, 

5. — (1.) 071 an appointment of new trustees, « iJi?^-^'' 
separate set of trustees may be appointed for any ''/Jl^lf^ 
part of the trust property held on trusts distinct from ''"^^e^^- 
those relating to any other part or parts of the 
trust property; or, if only one trustee was originally 
appointed, then one separate trustee may be so 
appointed for the first-mentioned part. 

(2.) This section applies to trusts created either 
before or after the commencement of this Act. 

Amended by s. 6 of the Conveyancing Act, 1892, post, and 
repealed by s. 61, and with the amending section replaced by 
8. 10 of the Trustee Act, 1893, post. 

Powers. 

6. — (1.) A person to whom any power, whether Disclaimer 
coupled with an interest or not, is given, may, by trustee, 
deed, disclaim the power ; and, after disclaimer, 
shall not be capable of exercising or joining in the 
exercise of the power. 

(2.) On such disclaimer, the power may be 
exercised by the other or others, or the survivors 
or survivor of the others, of the persons to whom 
the power is given, unless the contrary is expressed 
in the instrument creating the power. 



176 CONVEYANCING ACT, 1882. 

Sect. 6, (3.) This section applies to powers created by 
' ^ instruments coming into operation either before or 

after the commencement of this Act. 

Disclaimer of Power by Trustees.— This section must be read 
with s. 52 of the Conveyancing Act, 1881 (cmte p. 128), which 
enables any person to whom any power, whether coupled with 
an interest or not, is given, by deed to release or contract not to 
exercise the power. 

That section, howevei*, seems to contemplate the total 
extinction of the power, all the donees, if more than one, 
concurring in the release or contract ; whereas the object of the 
present section is to enable one of several donees to relinquish 
the power without prejudice to its exercise by the others. 

Power Coupled with an Interest. — Where the power is 
coupled with an interest, as, for example, in the case of trustees, 
with powers annexed to the trust, the disclaimer of the trust 
always operated, even under the old law, as a disclaimer of the 
powers, which i^ht be exercised by the continuing trustees or 
trustee. See Lewin, 606, 8th ed. Thus, in Chfe v. Bent (6 Ha. 
24), a power of appointing new trustees given to A., B., and C. 
was held to be *well exercised, by C. after the disclaimer of A. 
and the death of B., although A. was still living, and C, there- 
fore, was not the survivor of the three persons named. 

In this case the three trustees had been mentioned by name 
in the will ; had they not been so mentioned, *'it would have 
.been clear to demonstration that the power was annexed to the 
office of trustee, in which case the disclaimer of one would have 
vested the office of trustee in the remaining two " : Fer Sir J. 
•WiGRAM, V.-C, at p. 37. 

Power Annexed to Office. — It seems clear that where a 
power is annexed to an office, the donee cannot disclaim the 
power and accept the office ; and also, that if he disclaim the 
office, he cannot exercise the power, see Crawford v. ForshaWj 
(1891) 2 Ch. 261 ; and although this section requires the 
disclaimer to be by deed, it would seem that a disclaimer by 
parol of a trust or office will still, without the execution of a 
deed, vest the right to exercise the power in the other persons 
to whom it was given jointly with the person who disclaims. 

Power not Coupled with an Interest. — In the case of a power 
not coupled with an interest, i.e., a collateral power, the donee 
could not, before this Act, have released or extinguished his 
power ; but under the present section a power of this kind may 
be disclaimed by any of the donees. The disclaimer may 
probably be made in the case of collateral powers at any time 
before they are exercised, just as an estate may be disclaimed.at 
any time before acceptance. 

Semhle, a trustee cannot under this section, after acceptance 
of the trusts, disclaim any particular power. See Be Eyre^ 49 
L. T. 269. 
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In Be Fisher omd Hadett, 13 L. R. Ir. 546, it was considered Notes to 
by the Vice-Chancellor of Ireland, that the renunciation by Sect. 6. 

instrument under seal of the executorship was a disclaimer of an 

implied power of sale within the meaning of this section. 

The Settled Land Act, 1882, by s. 50, introduces an exception 
to the general assignability of powers, since it is thereby enacted 
that the powers under the Act of a tenant for life shaU not be 
capable of assignment or release, and that a contract not to 
exercise any of those powers shall be void. A tenant for life, 
therefore, will be unable, under the present section, to disclaim 
any of the statutory powers. 



Married Women. 

7. — (1.) In section seventy-nine of the Fines and ^Jig^?^'t 
Eecoveries Act, and section seventy of the Fines and mal^-ied^^^ 
Becoveries (Ireland) Act, there shall, by virtue of ^^°^®"- 
this Act, be substituted for the words '* two of the 
perpetual commissioners, or two special com- 
missioners," the words " one of the perpetual com- 
missioners, or one special commissioner; " and in 
section eighty-three of the Fines and Eecoveries Act, 
and section seventy-four of the Fines and Eecoveries 
(Ireland) Act, there shall, by virtue of this Act, be 
substituted for the word '* persons" the word 
"person," and for the word ** commissioners" the 
words *'a commissioner;" and all other provisions- 
of those Acts, and all other enactments having^ 
reference in any manner to the sections aforesaid, 
shall be read and have effect accordingly (m). 

(2.) Where the memorandum of acknowledgment 
by a married woman of a deed purports to be signed 
by a person authorized to take the acknowledgment, 
the ,deed shall, as regards the execution thereof by 
the married woman, take effect at the time of 
acknowledgment, and shall be conclusively taken to 
have been duly acknowledged (ii). 

(3.) A deed acknowledged before or after the 
conmiencement of this Act by a married woman> 

C. & B. N 
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s?^*- ^» before a judge of the High Court of Justice in 

L ' England or Ireland, or before a judge of a county 

court in England, or before a chairman in Ireland, 
or before a perpetual conunissioner or a special 
commissioner, shall not be impeached or impeach- 
able by reason only that such judge, chairman, or 
commissioner was interested or concerned either as 
a party, or as solicitor, or clerk to the solicitor for 
one of the parties, or otherwise, in the transaction 
giving occasion for the acknowledgment ; and general 
rules shall be made for preventing any person 
interested or concerned as aforesaid from taking an 
acknowledgment; but no such rule shall make 
invalid any acknowledgment ; and those rules shall, 
as regards England, be deemed Eules of Court 
within section seventeen of the Appellate Jurisdiction 
39 .t 40 Vict. Act, 1876, as altered by section nineteen of the 

c. 69. 

44&45 Vict. Supreme Court of Judicature Act, 1881, and shall, 
as regards Ireland, be deemed Eules of Court within 

*[)&4ivict. the Supreme Court of Judicature Act (Ireland), 1877, 
and may be made accordingly, for England and 
Ireland respectively, at any time after the passing of 
this Act, to take effect on or after the commencement 
of this Act (o). 

(4.) The enactments described in the schedule to 
this Act are hereby repealed. 

(5.) The foregoing provisions of this section, 
including the repeal therein, apply only to the 
execution of deeds by married women after the 
commencement of this Act (p) 

(6.) Notwithstanding the repeal or any other thing 
in this section, the certificate, if not lodged before 
the commencement of this Act, of the taking of an 
acknowledgment by a married woman of a deed 
executed before the commencement of this Act, with 
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any affidavit relating thereto, shall be lodged, Sect. 7, 

examined, and filed in the like manner and with 

the like effects and consequences as if this section 
had not been enacted. 

(7.) There shall continue to be kept in the proper 
office of the Supreme Court of Judicature an index 
to all certificates of acknowledgments of deeds by 
married women lodged therein, before or after the 
commencement of this Act, containing the names of 
the married women and their husbands, alphabetically 
arranged, and the dates of the certificates and of the 
deeds to which they respectively relate, and other 
particulars found convenient ; and every such certifi- 
cate lodged after the commencement of this Act shall 
be entered in the index as soon as may be after the 
certificate is filed. 

(8.) An office copy of any such certificate filed 
before or after the commencement of this Act shall 
be delivered to any person applying for the same; 
and every such office copy shall be received as 
evidence of the acknowledgment of the deed to 
which the certificate refers. 

(m) DiTnlniflhiTig Importance of Acknowledgments.— It 
must be borne in mind that, having regard to the changes 
introduced by the Married Women's Property Act, 1882 (46 & 46 
Vict. c. 76), the subject of "acknowledgment of deeds by 
married women " is now of comparatively slight importance. 
Sections 2 and 5 of that Act provide that all property belonging 
to women married after December 31st, 1882, or acquired after 
that date by women whenever married, shall belong to them as 
their separate property, and may be disposed of by them as if 
they were unmarried, and therefore without acknowledgment : 
see Be Docwra, 29 Ch. D. 693. 

It has, however, been held that a married woman who is a 
trustee of real estate upon trust for sale can only convey with 
the concurrence of her husband and by deed acknowledged : Re 
Harkness and AUsopp's Contract, (1896) 2 Ch. 368. 

The only changes introduced by the present section are — (1)- 
the substitution of a single commissioner for two, and (2) the 
abolition of certificates. 

k2 
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NotM to As to the interests of a married woman, which can be disposed 
Sect. 7. of only by a deed acknowledged, see Macqueen's Husband and 

Wife, 63, 3rd ed. ; Noyes v. FoUock, 32 Ch. D. 53 ; Tennent v. 

Welch, 37 Ch. D. 622. 

(n) Evidence. — The evidence and the only proper evidence of 
the acknowledgment of the deed under the former law, was 
an office copy of the certificate filed in pursuance of the Fines 
and Recoveries Act (see ss. 85 and 88). It is now provided 
with reference to deeds executed by married women after the 
commencement of the Act, that the due acknowledgment shall 
be conclusively proved if the memorandum purports to be signed 
by a person authorized to take the acknowledgment. 

(o) County Court Judges. — An acknowledgment may be 
received by a judge of a county court in the same manner as by 
a judge of the High Court : County Courts Act, 1888 (51 & 52 
Vict. c. 43), s. 184. 

The perpetual commissioners, although appointed for particular 
counties, are competent to take acknowledgments anywhere : 
Blackmiir v. Blackmur, 3 Ch. D. 633. These commissioners are 
now appointed by the Lord Chief Justice : 44 & 45 Vict. c. 68, 
s. 26. 

(p) In the case of deeds executed by married women before 
the commencement of the Act the old law continues in force ;' 
and the acknowledgment of such deeds must stiU be proved by 
the production of an office copy of the certificate. Sub-ss. (6), 
(7), and (8) are intended to keep alive for this purpose the 
procedure under ss. 85 to 88 inclusive of the Fines and 
Itecoveries Act. 



Powers of Attorney, 

Effect of 8, — (1.) If a power of attorney, given for valuable 
attorney, consideration, is in the instrument creatine the 

for value, . ^ 

Sbeofutei P^wer expressed to be irrevocable, then, in favour of 

irrevocable, a purchaser, — 

(i.) The power shall not be revoked at any time, 
either by anything done by the donor of the power 
without the concurrence of the donee of the power, 
or by the death, marriage, lunacy, unsoundness of 
mind, or bankruptcy of the donor of the power; 
and 
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(ii.) Any act done at any time by the donee of the Sect a, 

power, in pursuance of the power, shall be as valid L 

as if anything done by the donor of the power 
without the concurrence of the donee of the power, 
or the death, marriage, lunacy, unsoundness of 
mind, or bankruptcy of the donor of the power, had 
not been done or happened ; and 

(iii.) Neither the donee of the power nor the 
purchaser shall at any time be prejudicially affected 
by notice of anjdjhing done by the donor of the 
power, without the concurrence of the donee of the 
power, or of the death, marriage, lunacy, unsoundness 
of mind, or bankruptcy of the donor of the power. 

(2.) This section applies only to powers of attorney 
created by instruments executed after the commence- 
ment of this Act. 
• 

Power of Attorney for Valuable Consideration.— See as tx? 

powers of attorney of a married woman, the Conveyancing Act, 
1881, s. 40, ante, p. 146 ; and see also ss. 46, 47, and 48 of the 
same Act, which respectively provide for the manner in which a 
power of attorney may be executed, the protection of persons 
acting bond fide under a power which has been revoked without 
notice of such revocation, and the deposit in the Central Office 
of original instruments creating powers of attorney. 

The old common law rule was that a power of attorney, even 
though coupled with an interest, was instantly and absolutely 
revoked by the death of the donor, and that an act afterwards 
done under it by the grantee, though bond fide and without 
notice, was a nullity : Watson v. King, 4 Camp. 272. Courts of 
equity were, however, inclined to mitigate the harshness of this 
rule. See Pearson v. The Amicable Assurance and others, 27 
Beav. 239 ; and cases cited ante, p. 124. 

When a power of attorney was given for valuable consideration, 
as for example when it constituted part of a security for money, 
the court would not permit it to be revoked : Bromley v, Hollarid, 
7 Ves. 3, 28 ; AhboU v. StraUen, 3 J. & L. 603. 

The present section provides in favour of purchasers that 
powers of attorney given for valuable consideration and eocpressed 
to be irrevocable shall not be revoked by anything which the 
donor can do, or by death, marriage, etc. of the donor, whether 
with or without notice to the donee of the power or the 
purchaser. 



time. 
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Sect. 9, 9, — (1.) If a power of attorney, whether given for 

'* ' valuable consideration or not, is in the instrument 

Effect of creatine: the power expressed to be irrevocable for 

Bovrer of 

attorney, a fixed time therein specified, not exceeding one year 

for V&I116 or c? •/ 

not, made from the date of the instrument, then, in favour of a 

irrevocable 

fOTflxed purchaser, — 

(i.) The power shall not be revoked, for and 
during that fixed time, either by anything done by 
the donor of the power without the concurrence of 
the donee of the power, or by the death, marriage, 
lunacy, unsoundness of mind, or bankruptcy of the 
donor of the power ; and 

(ii.) Any act done within that fixed time, by the 
donee of the power, in pursuance of the power, shall 
be as vahd as if anything done by the donor of the 
power without the concurrence of the donee of the 
power, or the death, marriage, lunacy, unsoundness 
of mind, or bankruptcy of the donor of the power, 
had not been done or happened ; and 

(iii.) Neither the donee of the power, nor the 
purchaser, shall at any time be prejudicially affected 
by notice either during or after that fixed time, of 
anything done by the donor of the power during that 
fixed time, without the concurrence of the donee of 
the power, or of the death, marriage, lunacy, 
unsoundness of mind, or bankruptcy of the donor of 
the power within that fixed time. 

(2.) This section applies only to powers of attorney 
created by instruments executed after the commence- 
ment of this Act. 

Power of Attorney not given for Valua'ble Consideration. 

-—This section contains provisions similar to the last, conferring 
a like absolute validity for a fixed time not exceeding one year, 
in favour of purchasers, upon powers of attorney, whether given 
far valuable consideration or not, if expressed to be irrevocable. 
Note, with regard to both the classes of powers of attorney 
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contemplated by these two sections, that they ought to be Sect. 10, 
eayyressed to he irrevocable^ and with regard to the latter that sub-s. (X). 
the time must not exceed one year from the date of the 
instrument. 



Executory Limitations, 

10, — (1.) Where there is a person entitled to land J^^^^^J^, 
for an estate in fee, or for a term of years absolute limitations.' 
or determinable on life, or for term of life, with an 
executory Hmitation over on default or failure of 
all or any of his issue, whether within or at any 
specified period or" time or not, that executory 
limitation shall be or become void and incapable of 
taking effect, if and as soon as there is living any 
issue who has attained the age of twenty-one years, 
of the class on default or failure whereof the limitation 
over was to take effect. 

(2.) This section applies only where the executory 
limitation is contained in an instrument coming into 
operation after the commencement of this Act. 

Executory Limitations. — ^This section applies equally to 
deeds and wills, executory limitations being capable of arising > 
under either class of instruments. In a deed they are called 
springing or shifting uses, because the use is made to spring or 
shift by virtue of the Statute of Uses on the occurrence of the 
event which determines the preceding estate ; under a will they 
receive the name of executory devises, which have been defined 
as limitations by will of future estates or interests in land 
which cannot consistently with the rules of law take effect as 
remainders : 1 Jarm. 864, 4th ed. ; and see Feame's Cont. Rem. 
p. 386. 

The essential quality of the executory limitation here referred 
to, which it is necessary to remember for the purposes of this 
section, is that it does not, like a remainder, wait for the 
determination of the preceding estate ; but breaks in upon it, 
and takes effect in defeasance thereof. 

Trusts. — ^Where land is vested in trustees upon trusts for 
persons in succession, there are not, in strictness, any ** executory 
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Notes to limitations," and it may be doubted whether the section applies 
Bed 10. to such a case. 

^ It may make this section clearer if we divide it into the three 

parts which define respectively, (1) the preceding estate which 
according to the limitation is to be cut short in a certain event ; 
(2) the event in which the estate is to go over ; and (3) the 
circumstances under which that limitation over is rendered void 
by the statute. 

(I.) The Preceding Estate. — ^The preceding estate must be 
one of four kinds : — 

(1.) An estate in fee simple. 
(2.) A term of years absolute. 
(3.) A term of years determinable upon life. 
(4.) An estate for life which would seem to include an estate 
pur autre vie. 

(II.) The Event in which the Estate is to go over.— The 

event in which the estate is to go over is the default or failure 
of all or any of the issue of the person entitled, whether within 
or at any specified period of time or not ; and this limitation 
over is by the present section avoided from the instant that any 
of the issue attains twenty-one. It will be noticed that it is not 
necessary that the issue themselves should be objects of boimty ; 
their existence or failure is merely the condition on which the 
gift over fails or takes effect. 

(III. ) Circumstances under which the Limitation over is 
made void. — If land were devised to A. and his heirs, but in 
the event of A. dying without leaving issue living at his death, 
to B. and his heirs, A. would have been, previously to this Act, 
incapable during his entire life of making a title to the land, 
except with the concurrence of B. Now, however, if one of his 
issue attains twenty-one, the gift over becomes void upon the 
occurrence of that event, and the land may be sold at once. 
But if pure personal estate were included in the same gift its 
ultimate destination can only be determined on the death of A. 

The object of extending this section to the case where the 
parent takes only an estate for life, is not quite obvious, for the 
cases in which executory limitations of such estates occur must 
be very few. Highly unreasonable indeed would be such a 
limitation as the following : — To A. for life, and if his children 
by his late wife shall aU die in his lifetime, then the property 
shall, immediately upon the death of the last of such children, 
go over to B. and his heirs during the rest of the life of A. It 
cannot be intended to apply to the case where land is settled on 
A. for life, with remainder to such of his children as shall 
survive him, in fee, and in default of children living at his 
decease, to B. and his heirs ; for here the limitation is by way 
of alternative contingent remainders, which is wholly different 
from an executory limitation. See Coltsmarm v. CoUsmanrif 
L. R. 3 H. L. 121. 
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Bemainders. — Both legal and equitable remainders are Notes to 
outside the purview of the section, the object of which is to Sect. 10. 

make absolute an estate subject to defeasance on a certain 

remote contingency. It must be observed that the event in 
which the executory limitation over is to arise, i.e., "on default 
or failure of aU or any of his issue," seems to be confined to 
default or failure of a class of issue by the concluding words of 
the section, — "of the class on default or failure whereof the 
limitation over was to take effect." Thus a gift to A. in fee, 
but if B., C. and D., the three sons of A., should die before 
him, to E. and his heirs, would not be within the terms of the 
section. 



Long Terms. 

11. Section sixty-five of the Conveyancing Act of n^^tot 
1881 shall apply to and include, and shall be deemed ^"^^^ 
to have always applied to and included, every such ^""^ ^™**^ 
term as in that section mentioned, whether having 
as the immediate reversion thereon the freeholds or 
not ; but not — 

(i.) Any term Uable to be determined by re-entry 
for condition broken ; or 

(ii.) Any term created by sub-demise out of a 
superior term, itself being incapable of 
being enlarged into a fee simple. 

Long Terms. — The effect of this amendment is to exclude from 
s. 65 of the Conveyancing Act, 1881 (as from the date when it 
came into operation), terms of the two species above-mentioned. 
The first case may be illustrated as follows : — If A., holding a 
lease at a substantial rent for a term, say 999 years, sublets to 
B. in consideration of a fine and a peppercorn rent for 500 years, 
B. is by this section precluded from enlarging his term into a 
fee-simple under the Act of 1881. A practical difficulty, 
however, seems to arise from the circumstance that the 
purchaser of a sub-term is, by s. 3 (1) of the Conveyancing Act, 
1881, ante p. 6, precluded from calling for the title to the 
leasehold reversion. Such a purchaser, therefore, cannot 
satisfy himself whether his assignor does or does not hold upon 
conditions which prevent the enlargement of the sub-term. 

Be-entry for Condition Broken. — The other amendment 
here introduced, seems, like the former, to be of very limited 
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Keconvey- 

anoeon 

mortgage. 



Beet. 12. application, dince, in the great majority of cases, long terms of 

, the kind described in the Act arise, not from demise in the 

ordinary manner, but from mortgages which have become 
absolute, or from the sale of a term by trustees of a settlement 

Mortgages, 

12. The right of the mortgagor, under section 
fifteen of the Conveyancing Act of 1881, to require a 
mortgagee, instead of reconveying, to assign the 
mortgage debt and convey the mortgaged property 
to a third person, shall belong to and be capable of 
being enforced by each incumbrancer, or by the 
mortgagor, notwithstanding any intermediate incum- 
brance ; but a requisition of an incumbrancer shall 
prevail over a requisition of the mortgagor, and, as 
between incumbrancers, a requisition of a prior 
incumbrancer shall prevail over a requisition of a 
subsequent incumbrancer. 

See as to this section the notes to s. 15 of the Conveyancing 
Act, 1881, ante, p. 59. 

Saving. 

13. The repeal by this Act of any enactment shall, 

not affect, any right accrued or obligation incurred 

thereunder before the commencement of this Act ; 

nor shall the same affect the validity or invaUdity, 

or any operation, effect, or consequence, of any 

instrument executed or made, or of anything done 

or suffered, before the commencement of this Act ; 

nor shall the same affect any action, proceeding, or 

thing then pending or uncompleted ; and every such 

action, proceeding, and thing may be carried on and 

completed as if there had been no such repeal in this 

Act. 

Bestriction on Repeals. — Compare this saving clause, as to 
repeals, with s. 71 of the Conveyancing Act, 1881. The words 
here inserted, ** shall not ajffect any right accrued or obligation 
incurred thereunder before the commencement of this Act," 
were not included in s. 71 of the Act of 1881. 



Kestrlction 
on repeals 
in this Act. 
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SCHEDULE. 
Repeals. 



3 & 4 Wm. 4, c. 74, 
in part. 



4 & 5 wm. 4, c. 92, 
in part. 



17 & 18 Vict. c. 75. 



41 & 42 Vict. c. 23. 



The Fines and Recoveries Act, 
in part ; namely,— 
Section eighty-four, from and including 
the words ^'and the same judge," to 
the end of that section. 
Sections eighty-five to eighty-eight 
inclusive. 

The Fines and Recoveries (Ireland) Act, 
in part; namely,— 
Section seventy-five, from and includ- 
ing the words "and the same judge," 
to the end of that section. 
Sections seventy-six to seventy-nine, 
inclusive. 

An Act to remove doubts concerning the 
due acknowledgments of deeds by 
married women in certain cases. 

The Acknowledgment of Deeds by 
Married Women (Ireland) Act, 1878. 
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THE CONVEYANCING ACT, 1892. 
(55 & 56 Vict. c. 13.) 

An Act to amend the Conveyancing and Law of 
Property Act, 1881. 

[20th June, 1892.] 

Be it enacted by the Queen's most excellent 
Majesty, by and with the advice and consent of the 
Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by authority of 
the same, as follows : 

Peeliminaey. 
Short title 1, — (1.) This Act may be cited as the Convey- 

and extent. , ^ ' '^ •' 

44&45vict. ancmg and Law of Property Act, 1892, and the 

45 &' 46 Vict. Conveyancing and Law of Property Act, 1881, and 

the Conveyancing Act, 1882, and this Act shall be 

read together and may be cited together as the 

Conveyancing Acts, 1881, 1882, and 1892. 

(2.) This Act does not extend to Scotland. 



Leases, Under-leases, Forfeiture, 

Costs of 2. — (1.) A lessor shall be entitled to recover as a 

forfeiture in ^^bt ^^^q to him from a lessee, and in addition to 

case of bank- ' 

execution damages (if any) all reasonable costs and expenses 
properly incurred by the lessor in the employment of 
a solicitor and surveyor or valuer, or otherwise, in 
reference to any breach giving rise to a right of 
re-entry or forfeiture which, at the request of the 
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lessee, is waived by the lessor by writing under bis Sect- 2, 
hand, or from which the lessee is relieved, under ^ 
the provisions of the Conveyancing and Law of 
Property Act, 1881, or of this Act (a). 

(2.) Sub-section six of section fourteen of the 
Conveyancing and Law of Property Act, 1881, is to 
apply to a condition for forfeiture on bankruptcy of 
the lessee, or on taking in execution of the lessee's 
interest only after the expiration of one year from 
the date of the bankruptcy, or taking in execution, 
and provided the lessee's interest be not sold within 
such one year, but in case the lessee's interest be 
sold within such one year, sub-section six shall cease 
to be applicable thereto (6). 

(3.) Sub-section two of this section is not to apply 
to any lease of — 

(a) Agricultural or pastoral land : 

(b) Mines or minerals : 

(c) A house used or intended to be used as a 

public-house or beershop : 

(d) a house let as a dwelling-house, with the use 

of any furniture, books, works of art, or 
other chattels not being in the nature of 
fixtures : 

(e) Any property with respect to which the 

personal qualifications of the tenant are of 
importance for the preservation of the value 
or character of the property, or on the 
ground of neighbourhood to the lessor, or 
to any person holding under him (c). 

(a) Costs and Expenses. — Before this amending Act was 
passed it was held in an action of ejectment for breach of 
covenant to repair, that the non-payment by the lessee of 
the lessor's costs and expenses incurred in the employment 
of & solicitor and surveyor, did not entitle the plaintiff to 
judgment for recovery of possession of the land, the breach 
of covenant having been remedied within a reasonable 
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Notes to time: Skinner's Co. v. Knight, (1891) 2 Q. B. 542; but 
^'9^ 2. on an application for relief under these Acts, it was held that 
the court had full power to make the payment of costs as 
between solicitor and client, and of the expenses of surveys and 
schedules of dilapidations, a condition of the action being 
stayed : Bridge v. Quick, 61 L. J. Q. B. 375. The present 
sub-section goes further, for it enables the lessor to recover 
"as a debt due to him" "aU reasonable costs and expenses 
properly incurred by him," in an independent action. 

Special Indorsement. — It is conceived that although the 
sub-section calls this liability a debt, it is in fact an unliquidated 
demand, and cannot be recovered under R. S. C. , Order XIY. 

Statute of Limitations. — The right of action here conferred 
upon the lessor would seem to be founded entirely upon the 
statute ; and, if so, the period of limitation would be twenty 
years. The time at which the right of action first accrues is 
either the signature by a lessor of a waiver in writing, or the 
order relieving the lessor under these Acts. 

Belief. — If the lessee within a reasonable time complies with 
tlie notice given by the lessor pursuant to s. 14 of the Act of 
1881, there is not, in fact, any enforceable right of re-entry or 
forfeiture, and there is nothing from which the lessee requires 
to be relieved. Per Davey, L.J., in Nind v. Nineteenth 
Century Bg. Soc., (1894) 2 Q. B. 226, 233. The relief referred 
to in this sub-section is the remedial action of the court of 
equity, where a forfeiture has been incurred : S. C. p. 233. 

Waiver. — ^Unless there is an enforceable right of re-entry or 
forfeiture there caniiot be a ** waiver" by the lessor; and it would 
seem to follow that the lessee, if he remedies the breach and makes 
"reasonable compensation in money to the satisfaction of the 
lessor for the breach," as provided by s. 14 of the Act of 1881, 
cannot be sued under this sub-section. If on the other hand 
the lessee fails to fulfil the obligations imposed by that section, 
and an enforceable right of re-entry or forfeiture arises, the 
lessor seems to be in a dilemma, for if he waives the right of 
re-entry or forfeiture, although he may recover the costs and 
expenses mentioned in the section, he loses the power of 
compelling the lessee to remedy the breach of covenant ; and if 
he insists on the breach being remedied in the first instance 
there ceases to be an enforceable right capable of being waived 
so as to give rise to the statutory cause of action. 

Under-lease. — The word ** lessee" in this sub-section does 
not include an "under-lessee," so as to give the lessor a right of 
action against such under-lessee : Nind v. Nineteenth ^Century. 
Bg. Soc., (1894) 2 Q. B. 226. 

(h) Bankruptcy.— Sub-s. (6) of s. 14 of the Act of 188i, 
excludes relief where the particular breach is the bankruptcy of 
the lessee, or the taking of his interest in execution ; and the 
present sub-section excludes the operation of the former 
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enactment except in certain cases. The result of this somewhat Notes to 
complicated double negation may be now simply stated in the Sect. 2. 

following affirmative form : Relief may be given under the 

principal Act on the breach of a condition for forfeiture on the 
bankruptcy of the lessee, or on the taking in execution of the 
lessee's interest, within one year from the date of the bankruptcy 
or taking in execution, if the lessee's interest is sold within such 
year. 

The "date of the bankruptcy" is presumably the commence- 
ment of the bankruptcy under the doctrine of relation, and not 
the date of the adjudication. See the Bankruptcy Act, 1883, 
s. 43. 

A sale within the year is a necessary condition of relief ; and 
if the bankruptcy is annulled before a sale takes place, it seems 
that a forfeiture may have been incurred, against which no relief 
can be given : see Smith v. Gronow, (1891) 2 Q. B. 394. The 
< question arises in such a case, and also where the trustee in 
bankruptcy disclaims the term, whether a sale by the lessee or 
the peLn in whom his interest is vested on disclaimer, is 
within this sub-section, or whether the sale referred to must be 
made by the trustee in bankruptcy. 

Execution. — ^The words "taking in execution" must, it is 
conceived, include not only delivery under an elegit and seizure 
under a fieri facias, but also the appointment of a receiver by 
way of equitable execution. See Be Fope, 17 Q. B. D. 743 ; 
Blackman v. Fysh, (1892) 3 Ch. 209. 

In the case of an elegit, the sale mentioned in this sub-section 
can be obtained under the Judgment Law Amendment Act 
(27 & 28 Vict. c. 112), on summons in chambers : R. S. C. , 
Order LV. 9 B. Under a fi. fa. the sheriflF can sell, but not to any 
great advantage, as he has no deeds, and no means of acquiring 
them ; and the title of a purchaser, moreover, would be subject 
to relief being obtained under the Acts. On the appointment of 
a receiver, a sale may be ordered : Wells v. Kilpin, L. R. 18 Eq. 
298 ; but not until after the expiration of one year from the 
date of entering up the judgment, 1 ife 2 Vict. c. 110, s. 13. 

(c) Exceptions from Sub-S. (2). — The effect of this sub- 
section is to restrict the operation of sub-s. (2) chiefly to 
unfurnished houses. 

3. In all leases contaimng a covenant, condition, No&ietobo 

o ' ' exacted for 

or agreement against assigning, underletting, or^^c^to 
parting with the possession, or disposing of the land 
or property leased without licence or consent, such 
covenant, condition, or agreement shall, unless the 
lease contains an expressed provision to the contrary, 
be deemed to be subject to a proviso to the effect 
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3ect 3- that no fine or sum of money in the natmre of a fine 
shall be payable for or in respect of such licence or 
consent ; but this proviso shall not preclude the 
right to require the payment of a reasonable sum in 
respect of any legal or other expense incurred in 
relation to such licence or consent. 

Fine for Licence to Assign. — ^Where there is no qualification 
of the covenant against assigning, etc. , the lessor can arbitrarily 
refuse to give his licence or consent, and this section does not 
alter his position in this respect. It imports a stipulation that 
no fine shall be payable, but the lessor may still refuse to give 
his licence or consent unless his terms are accepted. If the 
covenant is qualified, as it often is, by a proviso that the consent 
of the lessor shall not be arbitrarily withheld in the case of a 
respectable and responsible person, the attempt to exact a sum 
of money as the price of the consent would probably be held to 
amount to a breach of the lessor's covenant so as to set the 
lessee free from the fetter ; and it does not seem that this section 
has any application to such a case. A requirement that a sum 
of money should be deposited to secure the execution of certain 
agreed improvements is not within this section : Be Coshes 
Omtract, (1897) 1 Ch. 9. 

Power of ' 4, Where a lessor is proceeding by action or 

court to pro- , ^ o J 

tect under- otherwise to cnforcc a nefht of re-entry or forfeiture 

lessees on 

forfeiture of under auv covenant, proviso, or stipulation in a 

superior *' ' ^ . . ^ 

leases. leasc, the court may, on application by any person 
claiming as under-lessee any estate or interest in the 
property comprised in the lease or any part thereof 
either in the lessor's action (if any) or in any action 
brought by such person for that purpose, make an 
order vesting for the whole term of the lease or any 
less term the property comprised in the lease or any 
part thereof in any person entitled as imider-lessee to 
any estate or interest in such property upon such 
conditions, as to execution of any deed or other 
document, payment of rent, costs, expenses, damages, 
compensation, giving security, or otherwise, as the 
court in the circumstances of each case shall think 
fit, but in no case shall any such under-lessee b^ 
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entitled to require a lease to be granted to him for Sect c 
any longer term than he had under his original 
sub-lease. 

Belief of Under-lessees. — Previously to this enactment an 
under-lessee was without a remedy where his immediate lessor 
failed to apply for, or did not obtain, relief under s. 14 of the* 
Act of 1881 : BuH v. Ch-ay, (1891) 2 Q. B. 98. 

The relief given by the present section is analagous to that 
which an under-lessee or mortgagee by demise may obtain in 
bankruptcy on the disclaimer of a lease by the trustee of the 
mortgagor : • Bankruptcy Act, 1883 (46 & 47 Vict. c. 52) s. 55. 
And the same question may arise here as in i^ FMey (21 
Q. B. D. 475), namely, whether the under-lessee, after a vesting 
order, is liable as an original lessee or only as assignee ; but the 
practically imlimited discretion conferred upon the court as to 
the conditions to be imposed, enable it to avoid any difficulty by 
defining with strictness the rights of the parties : Cholmeley*s 
School V. Sewell, (1894) 2 Q. B. 906. 

In the case last cited it has been held that an under-lessee 
may obtain relief under this section where the lessee himself 
would be unable to apply for relief, as for example, when the 
forfeiture had arisen from the bankruptcy of the lessee and the 
conditions of s. 2 (2) of this Act had not been satisfied. 

"Under-lessee" by the next section includes any person 
deriving title under or from an under-lease ; and a mortgagee by 
demise is, of course, an under-lessee within the meaning of the 
section. 

When the Application must be made.— It is conceived that 
the application must be made before the lessor has obtained 
judgment, or determined the term by re-entry ; for (1) the 
section is governed by the words, *' when a lessor is proceedings 
etc." (see Bogers v. Bice, (1892) 2 Ch. 170); and (2) if the 
original term were gone, a vesting order of the property 
comprised in the lease would not be effectual. 

Counterclaim. — The order may be made on an application 
by counterclaim in the lessor's action for recovery of pos- 
session : Gholmdey's School v. Setvdl, (1893) 2 Q. B. 254. 

Position of Lessor. — Although the under-lessee may be 
required as a condition of relief to submit to any terms which 
the court thinks fit to impose, there is no power to order the 
lessor to do anything. So far therefore as the contractual 
relation between the lessor and lessee is concerned, it seems 
that no alteration can be made to the prejudice of the lessor. If 
the under-lessee holds only part of the property comprised in 
the original lease he may be required to accept a vesting order 
of aU the property and to enter into similar covenants to those 
contained in the original lease. But if two or more under-lessees 
of diflferent parts of the property apply for relief, it is difficult to 

C.&B. O 
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Notes to 
Sect 4. 



Extension 
of defini- 
tions of 
"lease," 
"under- 
lease,'* and 
"under- 
lessee." 



frustee may 
be appointed 
for separate 
parts of 
property 
though no 
new trustee 
be appointed 
of other 
pai'ts. 



see how an order can be framed so as to give effect to the 
manifest intention of the section. 

As this is a discretionary power conferred upon the court it 

does not appear clear why it was necessary to provide that the 

imder-lessee should not be ^^ entitled to require a lease to be 

• granted to him for any longer term than he had under his 

original sub-lease." 

5. In section fourteen of the Conveyancing and 
Law of Property Act, 1881, as amended by this Act, 
and in this Act, '* lease " shall also include an agree- 
ment for a lease where the lessee has become entitled 
to have his lease granted, and '* under-lease" shall 
also include an agreement for an under-lease where 
the under-lessee has become entitled to have his 
imder-lease granted, and in this Act '* under-lessee '* 
shall include any person deriving title under or from 
an under-lessee. 

"Lease," "Under-lease," " Under-lessee."— This section, 

by the definitions of "lease " and "under-lease," gives legislative 
sanction to the decisions in Goatsworth v. Johnson and Swain v. 
Ayres, cited ante, p. 55 ; and by that of " under-lessee " 
enlarges the scope of the last preceding section. 

Trustees, 

6. A separate set of trustees or a separate trustee 

may be appointed under the fifth section of the 

Conveyancing Act, 1882, of a part only of the trust 

property, notwithstanding that no new trustees or 

trustee are to he appointed of other parts of the trust 

property, and any existing trustee may he appointed 

or remain one of such separate set of trustees) and 

every appointment already made of a separate set of 

trustees shall he valid notwithstanding that there was 

no retiring trustee of other parts of the trust property , 

and that no new trustees were appointed of such other 

parts thereof 

Repealed by s. 51, and replaced by s. 10 of the Trustee Act, 
1893, post. 
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THE TEUSTEE ACT, 1888. 
(51 &■ 52 Vict. c. 59.) 



An Act to amend the Law relating to the Duties, 
< Powers, and Liability of Trustees. 

[24th December, 1888.] 

Be it enacted by the Queen's most Excellent 
Majesty, by and with the advice and consent of the 
Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by authority 
of the same, as follows ; that is to say, 

"!• — (1.) This Act may be cited as the Trustee short titic, 

4 . ^ ^^^ extent, and 

Act, 1888. definition. 

(2.) This Act shall not extend to Scotland. 

(3.) For the purposes of this Act the expression 
** trustee " shall be deemed to include an executor or 
administrator and a trustee whose trust arises by 
construction or implication of law as well as an 
express trustee, but not the official trustee of 
charitable funds. 

(4.) The provisions of this Act relating to a 
trustee shall apply as well to several joint trustees 
as to a sole trustee. 

The whole of this Act, except ss. 1, 8, has been repealed by 

o2 
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Note. 



the Trustee Act, 1893, and the repealed provisions have been 
replaced by the following sections of the later Act : — 



Statute of 
Limitations 
maybe 
pleaded by 
trustees. 



Tmstee Act, 
1888. 




s. 2. 
8. 3. 

8. 4. 
8. 5. 
8. 6. 

8. 7. 

8. 9. 

8. 10. 
8. 11. 
8. 12. 



Receipt of money by Solicitor as Agent - 

Depreciatory conditions on Sales by 

Trustees. 
Loans by Tnistee^s 

Liability for loss by reason of improper 

investments. • 
Indemnity for breach of trust 

Trustee may insure buildings 

Livestments on mortgage of long terms - 

Trustees of renewable leaseholds may 

renew. 
Power to raise money for fines on 

renewal. 
Application and saving - - - - 



Trustee Act, 
1893. 



8. 17. 

8. 14. 
8. 8. 
B. 9. 

8. 45. 

8. 18. 

s. 6 (1) (a). 

8. 19 (IK 

8. 19 (2), 

each of 

the above 

sections. 



8. — (1). In any action or other proceeding against 

a trustee or any person claiming through him, 

except where the claim is founded upon any fraud 

or fraudulent breach of trust to which the trustee was 

party or privy, or is to recover trust property, or the 

proceeds thereof still retained by the trustee, or 

previously received by the trustee and converted to 

his use, the following provisions shall apply : — 

(a.) All rights and privileges conferred by any 

statute of limitations shall be enjoyed in 

the like maimer and to the like extent as 

they would have been enjoyed in such action 

or other proceeding if the trustee or person 

claiming through him had not been a trustee 

or person claiming through him : — 
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(b.) If the action or other proceeding is brought Seel 8, 
to recover money or other property, and is ^ '' 
one to which no existing statute of Umita- 
tions apphes, the trustee or person claiming 
through him shall be entitled to the benefit 
of and be at hberty to plead the lapse of 
time as a bar to such action or other 
proceeding in the Hke manner and to the 
like extent as if the claim had been against 
him in an action of debt for money had and 
received, but so nevertheless that the statute 
shall run against a married woman entitled 
in possession for her separate use, whether 
with or without a restraint upon anticipa- 
tion, but shall not begin to run against any 
beneficiary unless and until the interest of 
such beneficiary shall be an interest in 
possession. 

(2.) No beneficiary, as against whom there would 
be a good defence by virtue of this section, shall 
derive any greater or other benefit from a judgment 
or order obtained by another beneficiary than he 
could have obtained if he had brought such action 
or other proceeding and this section had been 
pleaded. 

(3.) This section shall apply only to actions or 
other proceedings commenced after the first day of 
January, one thousand eight hundred and ninety, 
and shall not deprive any executor or administrator 
of any- right or defence to which he is entitled under 
any existing statute of limitations. 

Statute of Limitations may be Pleaded by Trustees.— 

The short e£fect of this section is that, except in the three cases 
specified in sub-s. (1), viz., fraud, retention by a trustee of 
trust money, and conversion of trust money to his own use, a 
trustee who has committed a breach of trust is entitled to the 
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Notes to protection of the several Statutes of Limitation, bs if actions 
Soct. 8. and suits for breaches of trust were enumerated in them : Pei^ 

LmDLEY, Ii.J., in How v. BaH Winterton, (18%) 2 Ch. 626, 

640. This statement appears to conflict with the dicta of Fb.y, 
L. J., in i^ Bowden, 45 Ch. D. 444, which deprived sub-s. (a) of 
any meaning whatever. 

Directors. — Directors of a company are trustees within the 
meaning of this section : Sovereign Life Assuromce Go, v. Wilmoty 
37 Sol. J. 581 ; Re Lands AUotment Co., (1894) 1 Ch. 616. 

Constructive Trustee. — The section applies to constructive 
trusts : WasseU v, Leggatt, (1896) 1 Ch. 554, where a husband 
had received a legacy payable to his wife for her separate use, 
but as he retained the money his executors were held not 
entitled to set up the statute. It also applies to a resulting 
trust : Mara v. Browne, (1895) 2 Ch. 69 ; but solicitors who act 
as such for the trustees are not constructive trustees by reason 
of the impropriety of an investment : S, C. on appeal, (1896) 
1 Ch. 199. 

Trustee in Bankruptcy. — ^The section has no application to 
a trustee in bankruptcy :. Be Cornish, (1896) 1 Q. B. 99. 

Blair v. Bromley. — The principle of Blair v. Bromley (2 Ph. 
354), whereby the fraudulent misrepresentation of one partner, 
as to matters within the scope of the partnership, is imputed to 
his co-partner, is not in any way affected by this enactment : 
Moore v. Knight, (1891) 1 Ch. 547. 

"Party or FnYj" to Fraud.— The first mortgagees per- 
mitted their solicitor, who also acted for the mortgagor, on the 
sale of the property, to receive the surplus sale moneys. By the 
fraud of the solicitor, a second mortgagee, of whose existence 
the first mortgagees were unaware, lost his money. It was held, 
in an action by the second mortgagee against the first, (1) that 
the first mortgagees were not *' party or privy" to the fraud of 
the solicitor ; (2) that the money was not "still retained" by 
them ; and (3) that the Statute of Limitations was a good 
answer to the action : Thome v. Heard, (1895) A. C. 495. 

** Still Retained by the Trustee." — The statute was held Uy 
be a bar to an originating summons for accounts and adminis- 
tration by a residuary legatee twelve years after he had attained 
twenty-one, when the trustee swore that he had applied the 
whole of the small estate for the benefit of the plaintiff during 
his minority : Be Page, (1893) 1 Ch. 304 ; and see How v. Marl 
Winterton, (1896) 2 Ch. 626. 

** Converted to his Use." — The trustee will be liable even 
where he does not retain the money, if he has converted it to his 
own use ; but, where money was advanced on mortgage by the 
trustees, and was applied with the consent of the mortgagor in 
paying off a charge held by a bank, in which one of the trustees 
was a partner, it was held that this was not a conversion of 
the money to the use of such trustee : Be Qumey, (1893) 1 Ch, 
590. 
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" Acknowledgment." — Payment to the tenant for life of the Notes to 
interest received on a mortgage, alleged to be an improper Sect. 8. 

investment, is not an "acknowledgment" of a debt so as to  • 

save the statute : Be Somerset, (1894) 1 Ch. 231, at pp. 264, 
268 ; and see Want v. Gampain, 9 T. L, R. 264. 

** Interest in Possession." — A tenant for life may be barred, 
although the remaindermen are not. See Be Trwker, (1894) 
1 Ch. 724 ; (1894) 3 Ch. 429. 

Executors. — Where the same persons are executors and 
trustees, the period of limitation in an action for a legacy against^ 
them as executors is twelve years under the Heal Property 
Limitation Act, 1874 (37 & 38 Vict. c. 57), s. 8 ; whereas in an 
action for breach of trust against them as trustees, the period is 
six years under this section : Be Swodn, (1891) 3 Ch. 233, 

Contribution between Trustees.— Time does not begin to 
run as between trustees, so as to bar a claim to contribution, 
until the liability for their joint default has been established ; 
Bohinson v. Harkin, (1896) 2 Ch. 415. 
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THE TEUSTEE ACT, 1893. 

(66 & 67 Vict. c. 63.) 

An Act to consolidate Enactments relating to Trustees, 

[22nd September, 1893.] 

Be it enacted, by the Queen's most Excellent 
Majesty, by and with the advice and consent of the 
Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the authority 
of the same, as follows : 

PAET I. 

Investments. 

inyeStm^. ^* ^ trustee may, unless expressly forbidden by 
the instrument (if any) creating the trust, invest any 
trust funds in his hands, whether at the time in a 
state of investment or not, in manner following, that 
is to say : 

(a.) In any of the parliamentary stocks or public 
funds or Government securities of the 
United Kingdom : 
(b.) On real or heritable securities in Great Britain 

or Ireland : {d) 
(o.) In the stock of the Bank of England or the 

Bank of Ireland : 
(b.) In India three and a half per cent, stock and- 
India three per cent, stock, or in any other 
capital stock which may at any time here- 
after be issued by the Secretary of State in 
Council of India under the authority of Act 
of Parliament, and charged on the revenues 
of India : 
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(e.) In any secttrities the interest of which is for the Secti* 
time being guaranteed by Parliament : 

(f.) In consohdated stock created by the Metro- 
pohtan Board of Works, or by the London 
County Council, or in debenture stock 
created by the Receiver for the MetropoHtan 
Police District : 

(g.) In the debenture or rentcharge, or guaranteed 
or preference stock of any railway company 
in Great Britain or Ireland incorporated by 
special Act of ParUament, and having 
during each of the ten years last past before 
the date of investment paid a dividend at 
the rate of not less than three per centum 
per annum on its ordinary stock : (e) 

(h.) In the stock of any railway or canal company 
in Great Britain or Ireland whose under- 
taking is leased in perpetuity or for a term 
of not less than two hundred years at a fixed 
rental to any such railway company as is 
mentioned in sub-s. (g), either alone or 
jointly with any other railway company : 

(i.) In the debenture stock of any railway company 
in India the interest of which is paid or 
guaranteed by the Secretary of State in 
Council of India : 

(j.) In the '* B '' annuities of the Eastern Bengal, 
the East Indian, and the Scinde Punjaub 
and Delhi Railways, and any like annuities 
which may at any time hereafter be created 
on the purchase of any other railway by the 
Secretary of State in Council of India, and 
charged on the revenues of India, and which 
may be authorized by Act of ParUament to 
be accepted by trustees in Ueu of any stock 
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Sect 1. held by them in the purchased railway ; 

also in deferred annuities comprised in the 
register of holders of annuity Class D, and 
annuities comprised in the register of 
annuitants Class C. of the East Indian 
Eailway Company : 

(k.) In the stock of any railway company in India 
upon which a fixed or minimum dividend in 
sterling is paid or guaranteed by the Secre- 
tary of State in Council of India, or upon 
the capital of which the interest is so 
guaranteed : 

(l.) In the debenture or guaranteed or preference 
stock of any company in Great Britain or 
Ireland, estabHshed for the supply of water 
for profit, and incorporated by special Act 
of Parliament or by Eoyal Charter, and 
having during each of the ten years last 
past before the date of investment paid a 
dividend of not less than five pounds per 
centum on its ordinary stock : 

(m.) In nominal or inscribed stock issued, or to be 
issued, by the corporation of any municipal 
borough having, according to the returns of 
the last census prior to the date of invest- 
ment, a population exceeding fifty thousand, 
or by any county council, under the authority 
of any Act of Parliament or Provisional 
Order ; 

(n.) In nominal or inscribed stock issued or to be 
issued by any commissioners incorporated 
by Act of Parliament for the purpose of 
supplying water, and having a compulsory 
power of levying rates over an area having, 
according to the returns of the last census 
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prior to the date of investment, a population Sect, i, , 
exceeding fifty thousand, provided that ' 

during each of the ten years last past before 
the date of investment the rates levied by 
such commissioners shall not have exceeded 
eighty per centum of the amount authorized 
by law to be levied : 
(o.) In any of the stocks, funds, or securities for 
the time being authorized for the invest-^ 
ment of cash under the control or subject to 
the order of the High Court, 

and may also from time to time vary any such 

investment. 

Authorized Investments.— This section replaces s. 3 of the 
Trust Investment Act, 1889 (52 & 53 Vict. c. 32), which is 
repealed by the present Act, s. 51. It is substantially in the 
same terms as the former enactment, with the following 
additions : — 

(a.) The words ** whether at the time in a state of investment 
or not " at the beginning of the section are new, and 
express what was decided to be the law under the 
former enactment in Hume v. Lopes, (1892) A. C. 112, 
overruling Re Manchester Royal Infirmary, 43 Ct. D. 
420, on this point. Trustees, accordingly, may sell 
existing securities and invest the proceeds in the manner 
hereby authorized. 
(b.) Deferred annuities in Class D and annuities in Class C 

have been added to clause (j). 
(c.) The words " or upon the capital of which the interest is 

so guaranteed " have been added to clause (k). 
Corporations. — It was held under the Trust Investment Act, 
1889 (and the decision applies to this section), that a corporation 
incorporated by a special Act of Parliament was a trustee within 
the meaning of the Act of funds held by it upon trust for 
charitable purposes, and might invest such funds in the securities 
thereby authorized : Re Manchester Royal Infirmxiry, uhi supra. 
Building Society. — A building society registered under the 
Act of 1874 (37 & 38 Vict. c. 42) has now power to invest in any 
security in which trustees are for the time being authorized 
by law to invest (Building Societies Act, 1894, s. 17). This 
enactment is a reversal of the previous law : Re National, etc. , 
Building Society, 43 Ch. D. 431, but the reasoning of Mr. Justice 
North in this case seems still to apply to unincorporated 
societies governed by 6 & 7 Will. 4, c. 32. 
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Notes to (d) "Real Securities."— As to ''real Becurities/' see s. 5 of 
Sect 1. this Act. 

(e) Railway Securities. — ^The qualification contained in this 
clause as to a dividend of not less than 3 per cent, is 
practically inoperative, as under Clause (o) of this section, 
coupled with R. S. C, 1883, Order XXII. r. 17, trustees may 
invest on any of the securities here mentioned, if any dividend, 
however small, has been paid during the whole period of ten 
years. 

, Where the stock has been "split," the preferred ordinary 
may no doubt be considered as ordinary stock within the 
meaning of this clause. Compare the power of investment of 
i^pital money under the Settled Land Act, 1882, s. 21 (i). 

** Stock " includes fully-paid shares, and " Trustee " includes 
personal representative. See s. 60, post. 

Where trustees are directed to invest in certain named 
securities a fund to answer an annuity, this Act does not enlarge 
their field of selection : Re Owthwaite^ (1891) 3 Ch. 494. In the 
absence of any express direction, the trustees should set apart 
New Consols treating the interest at 2J per cent. 

r^eSm* ^* — ^'^ ^ trustee may under the powers of this 
^t.^^r'^" A-ct invest in any of the securities mentioned or 

able stocks. , y 

referred to in section one of this Act, notwithstanding 
that the same may be redeemable, and that the price 
exceeds the redemption value. 

(2.) Provided that a trustee may not under the 
powers of this Act purchase at a price exceeding its 
redemption value any stock mentioned or referred 
to in sub-sections (g), (i), (k), (l), and (m) of section 
one, which is liable to be redeemed within fifteen 
years of the date of purchase at par or at some other 
fixed rate, or purchase any such stock as is mentioned 
or referred to in the sub-sections aforesaid, which is 
liable to be redeemed at par or at some other fixed 
rate, at a price exceeding fifteen per centum above 
par or such other fixed rate. 

(3.) A trustee may retain until redemption any 
redeemable stock, fund, or security which may have 
been purchased in accordance with the powers of 
this Act (f) . 

This section replaces s. 4 of the Trust Investment Act, 1889. 
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Pnrcliase at a Premium of Redeemable Stocks. —The Not^sto 

purchase of securities above the price at which they are Sect. 2. 

redeemable necessarily involves a loss of capital when redemption 

takes place. Trustees, therefore, in purchasing such securities 
commit a breach of trust so far as they are not protected by this 
section. It is important for them to ascertain in each case that 
the security satisfies the two conditions following, viz. : — 

(1.) The security must not be redeemable within fifteen years ; 
and 

(2.) The price paid (including brokerage) must not exceed 
the redemption price by fifteen per cent. 

Sub-section (o), which authorizes investment in any of the 
securities mentioned in R. S. C, Order XXII. r. 17, is not, 
it will be observed, subject to the restrictions imposed by 
sub-s. (2), and, accordingly, trustees would seem to be at liberty, 
by virtue of sub-s. (1), to purchase such redeemable stocks as 
are mentioned in the Order, without any limit as to the price or 
time of redemption. 

(/) Betention of Redeemable Security.— This sub-section, 
it IS conceived, protects a trustee only as regards redemption. 
If other circumstances arise which make it undesirable to hold 
the security, the trustees ought to sell notwithstanding this 
provision. Compare the Trustee Act, 1894, s. 4, poai. 

3. Every power conferred by the preceding sections Discretion 
shall be exercised according to the discretion of the 
trustee, but subject to any consent required by the 
instrument, if any, creating the trust with respect 

to the investment of the trust funds. 

This section replaces s. 5 of the Trust Investment Act, 
1889. 

4. The preceding sections shall apply as well to Appiicatipn 
trusts created before as to trusts created after the sections, 
passing of this Act, and the powers thereby conferred 

shall be in addition to the powers conferred by the 
instrument, if any, creating the trust. 

This section replaces s. 6 of the Trust Investment Act, 
1889. 

5. — (1.) A trustee having power to invest in real Enlarge- 

, ^ .^ 1 'TT 1 ,1 • mentof 

secunties, unless expressly forbidden by the mstru- express 



206 TRUSTEE ACT, 1893. 

^WM ^®^* creating the trust, may invest and shall be 
* deemed to have always had power to invest — 

invratmrat ^^'^ ^^ mortgage of property held for an miexpired 

term of not less than two hundred years, 
and not subject to a reservation of rent 
greater than a shilUng a year, or to any 
right of redemption or to any condition for 
re-entry, except for non-payment of rent ; 
• and 
(b.) On any charge, or upon mortgage of any 
charge, made under the Improvement of 

27 4 28 Vict. Land Act, 1864 (g). 

cn4. . . 

(2.) A trustee having power to invest in the mort- 
gages or bonds of any railway company or of any 
other description of company may, unless the contrary 
is expressed in the instrument authorizing the invest- 
ment, invest in the debenture stock of a railway 
company or such other company as aforesaid (A). 

(3.) A trustee having power to invest money in 
the debentures or debenture stock of any railway or 
other company may, unless the contrary is expressed 
in the instrument authorizing the investment, invest 
in any nominal debentures or nominal debenture 
38&39vict. stock issued under the Local Loans Act, 1875 (i). 

c 83. • * 

(4.) A trustee having power to invest money in 
securities in the Isle of Man, or in securities of the 
government of a colony, may, unless the contrary is 
expressed in the instrument authorizing the invest- 
ment, invest in any securities of the Government of 

43 4 44 Vict the Isle of Man, under the Isle of Man Loans Act, 

''*• 1880 (fc). 

(5.) A trustee having a general power to invest 
trust moneys in or upon the security of shares, stock, 
mortgages, bonds, or debentures of companies incor- 
porated by or acting under the authority of an Act 
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of Paxliament, may invest in, or upon the security Sect. ^, 

of, mortgage debentmres duly issued under and in 

accordance with the provisions of the Mortgage 28*29 vict. 
Debenture Act, 1865 (f). 

Enlaxgement of Express Powers of Investment. —In order 
to justify a trustee in making the several investments authorized 
by this section, there must be an express power in the instru- 
ment creating the trust to invest in certain other securities 
specified in the respective sub-sections. If an express authority 
was not requisite, sub-s. (1) might with equal propriety have 
been placed as a clause in s. 1, as every trustee has by the 
general law power to invest in real securities unless expressly 
forbidden. The omission also of the words **if any" after 
^ instrument " shows that under this section there must be an 
instriunent. 

(g) Long Terms. — This sub-section replaces s. 9 of the 
Trustee Act, 1888, repealed by this Act. 

The long terms on which a trustee is hereby authorized to 
invest are not necessarily capable of "enlargement " under s. 65 
of the Conveyancing Act, 1881, for the term may not have been 
originally for at least 300 years, the rent of Is. a year is of some 
** money value," and a condition of re-entry for non-payment of 
rent is a disqualification imder s. 11 of the Conveyancing Act, 
1882. Independently of this Act trustees are not justified in 
lending money on the security of "long terms" as real security : 
Re Boyd^s Settled Estates^ 14 Ch. D. 626 ; Leigh v. Leighj 
35 W. K 121. 

Land Improvefaent Charges.— Sub-clause (b) replaces s. 60 
of the Improvement of Land Act, 1864 (27 & 28 Vict. c. 114), 
and makes the power retrospective. 

(h) This sub-section replaces the Debenture Stock Act, 1871 
(34 Vict. c. 27). 

(i) This sub-section replaces s. 27 of the Local Loans Act, 
1875 (38 & 39 Vict. c. 83) ; and it seems that trustees who have 
express power to invest in * * debentures or debenture stock of 
any railway or other company " are not fettered by the limit 
of population mentioned in s. 1 (m), ante. 

(k) This sub-section replaces s. 7 of the Isle of Man Loans 
Act, 1880 (43 & 44 Vict. c. 8). 

(I) This sub-section replaces s. 40 of the Mortgage Debenture 
Act, 1866 (28 & 29 Vict. c. 78). 

6» A trustee having power to invest in thel^^l^^^^ 
purchase of land or on mortgage of land may invest ^i^stand- 
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Sect 6. in the purchase, or on mortgage of any land, not- 

, ] withstanding the same is charged with a rent imder 

charges. the powcrs of the PubUc Money Drainage Acts, 

1846 to 1856, or the Landed Property Improvement 

10 & 11 Vict. (Ireland) Act, 1847, or by an absolute order made 

under the Improvement of Land Act, 1864, unless 

the terms of the trust expressly provide that the land 

to be purchased or taken in mortgage shall not be 

subject to any such prior charge. 

The collective title *'The Public Money Drainage Acts, 184G 
to 1856," was given to these Acts by the Short Titles Act, 1892 
(65 Vict. c. 10). Section 37 of the principal Act (9 & 10 Vict, 
c. 101), s. 63 of the above-mentioned Irish Act, and s. 61 of the 
Improvement of Land Act (27 & 28 Vict. c. 114), are repealed 
by 8. 61, post, and are replaced by the present section and s. 4 
of the Trustee Act, 1894. 

Trustees not 7. — (1.) A trustce, unlcss authorized by the terms 
Inscribed of his trust, shall not apply for or hold any certificate 

8tock into J. J. •' ^ •/ 

certificates to bearer issued under the authority of any of the 

"to besirer 

following Acts, that is to say : 
26 & 27 Vict (A.) The India Stock Certificate Act, 1863: 

c 73  . 

33 AW Vict. (b.) The National Debt Act, 1870: 

c 71 

38 & 39 Vict. (c.) The Local Loans Act, 1875 ; 
46&'4ivict. (d.) The Colonial Stock Act, 1877. 

c 69 

(2.) Nothing in this section shall impose on the 
Bank of England or of Ireland, or on any person 
authorized to issue any such certificates, any obUgation 
to inquire whether a person applying for such a 
certificate is or is not a trustee, or subject them to 
any liabiUty in the event of their granting any such 
certificate to a trustee, nor invalidate any such 
certificate if granted. 

Each of the above-mentioned Acts contained a restriction 
similar to that imposed by this section, and (a), (b), and (c) 
expressly declared that a trustee who disregarded the prohibition 
should be deemed guilty of a breach of trust. 

The several sections replaced by this section are repealed by 
s. 51, post. 
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8, — (1.) A trustee lending money on the security ^^^^\ 

of any property on which he can lawfully lend shall L '' 

not be chargeable with breach of trust by reason Loans and 
only of the proportion borne by the amount of the by trustees 
loan to the value of the property at the time when awe^as*^^ 
the loan was made, provided that it appears to the trust. ^ 
court that in making the loan the trustee was acting 
upon a report as to the value of the property made 
by a person whom he reasonably believed to be an 
able practical surveyor or valuer instructed and • 
employed independently of any owner of the property, 
whether such surveyor or valuer carried on business 
in the locality where the property is situate or 
elsewhere, and that the amount of the loan does not 
exceed two equal third parts of the value of the 
property as stated in the report, and that the loan 
was made under the advice of the surveyor or valuer 
expressed in the report (m). 

(2.) A trustee lending money on the security of 
any leasehold property shall not be chargeable with 
breach of trust only upon the ground that in making 
such loan he dispensed either wholly or partly with 
the production or investigation of the lessor's title (n). 

(3.) A trustee shall not be chargeable with breach 
of trust only upon the ground that in effecting the 
purchase of or in lending money upon the security 
of any property he has accepted a shorter title 
than the title which a purchaser is, in the absence 
of a special contract, entitled to require, if in the 
opinion of the court the title accepted be such as a 
person acting with prudence and caution would have 
accepted (o). 

(4.) This section appUes to transfers of existing 
securities as well as to new securities, and to 
investments made as well before as after the com- 

c. & B. F 
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Sects, mencement of this Act, except where an action or 

Bub-s. (4) . 

' other proceeding was pending with reference thereto 

on the twenty-fourth day of December one thousand 
eight hundred and eighty-eight. 

Loans and Investments. — This section re-enacts without 
substantial alteration s. 4 of the Trustee Act, 1888, repealed by 
s. 51, post. 

(m) Valuation. — The effect of this sub-section is to protect 
a trustee from liability for the insufficiency of the security on 
which he has advanced trust moneys if the following conditions 
• are satisfied : — 

(a.) The property must be of a kind "on which he can 
lawfully lend." If, for example, he invests upon 
mortgage of leaseholds with only twenty, where his 
power requires thirty years unexpired, he cannot claim 
the benefit of the section. 
(b.) Even if the property is of the authorised kind, it must 
not be open to objection on any other ground, for the 
trustee is protected only in respect of * * the proportion 
borne by the amount of the loan to the value of the 
property at the time when the loan was made." Thus 
where the value depends on trade (Learoyd v. Whiteleyy 
12 A. C. 727), or the property consists of a number 
of houses in a new neighbourhood with an uncertain 
future (SmethAirst v. Hastings, 30 Ch. D. 490 ; Blyth v. 
Fladgate, (1891) 1 Ch. 337, 353), or of undivided shares 
{Jones V. Julian, 25 L. R. Jr. 45), the investment is 
improper, and the section does not apply, 
(c.) The trustee must act on a valuation, and is bound to show 
that the valuer has been *' instructed and employed 
independently of any owner of the property," for these 
words are not governed by ** reasonably believed to 
be," which qualify only those which immediately follow 
them : Be Walker, 59 L. J. Ch. 386 ; Be Somersety 
(1894) 1 Ch. 231, 253. 
(d.) The amount of the loan must not exceed two-thirds of 

the value. 
(e.) The report of the valuer must (1) statQ the value, and 

(2) advise the loan. 
The sub-section, it will be observed, lays it down that it is not 
necessary to employ a local surveyor or valuer, which seems to 
free the trustee from liability, even if the circumstances of the 
property are such that only a person acquainted with the district 
can make a proper valuation. See Budge v. Gummow, L. R. 7 
Ch. 719 ; Fry v. Tapson, 28 Ch. D. 268. 

(n) Lessor's Title. — As the mortgagee on exercising his 
power of sale would not be bound to produce the lessor's title 
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(Vendor and Purchaser Act, s. 2; Conveyancing Act, 1881, Notes to 
s. 3), no inconvenience is likely to arise from its not being Sect. 8. 
produced or investigated on the occasion of the mortgage. 

(o) Length of Title. — ^This sub-section leaves fiduciary pur- 
chasers and mortgagees in a very unsatisfactory position, for 
there is no indication of the grounds on which '^ a person acting 
with prudeDce and caution " may accept a shorter title than that 
to which he would be entitled on an open contract. It deals 
with length of title alone, and leaves trustees, as regards all 
other restrictive conditions, in the same position as they occupied 
before the Act. " As a general rule, trustees for investment could 
not, unless specially authorized so to do, safely buy subject to 
special conditions restrictive of a purchaser's primd fa/de right 
to a marketable title or the usual evidence of title, nor accept 
a title not strictly marketable :" Dart, V. and P., 6th ed., 99. 

Special circumstances, however, justify " a person acting with 
prudence and caution" in disregarding this rule and in accepting 
less than a marketable title. 

9. — (1.) Where a trustee improperly advances J;*^^";*>''o^ 
trust money on a mortgage security which would at f^^^oper 
the time of the investment be a proper investment inTestmenta 
in all respects for a smaller sum than is actually 
advanced thereon the security shall be deemed an 
authorized investment for the smaller sum, and the 
trustee shall only be liable to make good the sum 
advanced in excess thereof with interest. 

(2.) This section applies to investments made as 
well before as after the commencement of this Act, 
except where an action or other proceeding was 
pending with reference thereto on the twenty-fourth 
day of December one thousand eight hundred and 
eighty-eight. 

Liability for Excessive Advance.— This section re-enacts 
without substantial alteration s. 5 of the- Trustee Act, 18S8, 
repealed by s. 51, post. If the trustee obtains a valuation in the 
manner prescribed by s. 8 (1) ; and, disregarding the advice of 
his surveyor, advances a larger sum than he has recommended, 
this section admits of easy application ; but if no valuation is 
obtained, it will be difficult to ascertain what was the value 
of the property at the date of the advance, and what proportion 
of such value the trustee might have safely advanced. If the 
court ascerta;ned the value, and acted on the ** two-thirds rule " 

p2 — 
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Notes to (as to which see Re Godfrey, 23 Ch. D. 483), the maximum 
Sect. 9. liability of the trustee under this section would be the amount- 

by which the loan exceeded two-thirds of the value, with interest 

on such sum from the date of the advance, at the rate (pre- 
sumably) of 4 per cent, per annum, whereas under the previous 
law, if the trustee had advanced too much on the property, it 
was a breach of trust which made him liable to replace the fund 
whatever might be the amount of the loss. 

Security Falling in Value. — If the property is falling in 
value, it is the duty of the trustees to exercise their discretion 
as practical men in realizing or retaining their security : Re 
MMomd, 41 Ch. D. 476 ; and the present section does not seem 
to affect the liability of the trustees in respect of loss by further 
deterioration after the time when they should have called in the 
mortgage. 



Power of 

appointing 

new 

trustees. 



PAET II. 

Vauious Powees and Duties of Teustees. 

Appointment of New Trustees, 

10. — (1.) Where a trustee, either origi^iii^ or 
substituted, and whether appoiated by a court or 
otherwise, is dead, or remains out of the United 
Kingdom for more than twelve months, or desires to 
be discharged from all or any of the trusts or powers 
reposed in or conferred on him, or refuses or is unfit 
to act therein, or is incapable of acting therein, then 
the person or persons nominated for the purpose 
of appointing new trustees by the instrument, if any, 
creating the trust, or if there is no such person, or 
no such person able and willing to act, then the 
surviving or continuing trustees or trustee for the 
time being, or the personal representatives of the last 
surviving or continuing trustee, may, by writing, 
appoint another person or other persons to be a 
trustee or trustees in the place of the trustee dead, 
remaining out of the United Kingdom, desiring to 
be discharged, refusing, or being unfit, or being 
incapable, as aforesaid (p). 
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(2.) On the appointment of a new trustee for the Sectio, 
whole or any part of trust property — L 

(a.) The number of trustees may be increased; 
and (q) 

(b.) a separate set of trustees may be appointed 
for any part of the trust property held on 
trusts distinct from those relating to any 
other part or parts of the trust property, 
notwithstanding that no new trustees or 
trustee are or is to.be appointed for other 
parts of the trust property, and any existing 
trustee may be appointed or remain one of 
such separate set of trustees; or, if only 
one trustee was originally appointed, then 
one separate trustee may be so appointed 
for the first-mentioned part ; and (r) 

(c.) It shall not be obligatory to appoint more 
than one new trustee where only one trustee 
was originally appointed, or to fill up the 
original number of trustees where more 
than two trustees were originally appointed ; 
but, except where only one trustee was 
originally appointed, a trustee shall not be 
discharged under this section from his trust 
unless there will be at least two trustees to 
perform the trust ; and (s) 

(d.) Any assurance or thing requisite for vesting 
the trust property, or any part thereof, 
jointly in the persons who are the trustees, 
shall be executed or done. 

(3.) Every new trustee so appointed, as well before 
as after all the trust property becomes by law, or by 
assurance, or otherwise, vested in him, shall have 
the same powers, authorities, and discretions, and 
may in all respects act, as if he had been originally 
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8«ct. 10, appointed a trustee by the instniment, if any, creating- 
»ub^8). ti^^ trust (0. 

(4.) The provisions of this section relative to a 
trustee who is dead include the case of a person 
nominated trustee in a will but dying before the 
testator, and those relative to a continuing trustee 
include a refusing or retiring trustee, if wiUing to act 
in the execution of the provisions of this section (u). 

(5.) This section applies only if and as far as a 
contrary intention is not expressed in the instrument, 
if any, creating the trust, and shall have effect subject 
to the terms of that instrument and to any provisions 
therein contained (x), 

(6.) This section applies to trusts created either 
before or after the commencement of this Act. 

Power of Appointing New Trustees.— This section con- 
solidates s. 31 of the Conveyancing Act, 1881 ; s. 5 of the 
Conveyancing Act, 1882 ; and s. 6 of the Conveyancing Act, 
1892, all of which are repealed by s. 51, post. 

Before 1882 the power of appointing new trustees was 
contained in Lord Cranworth's Act (2.3 & 24 Vict. c. 145), but 
the provisions of that Act relating thereto were repealed by the 
Conveyancing Act, 1881, and the present section now constitutes 
a complete code on the subject. 

(p) Section 31 (1) of the Conveyancing Act, 1881, is here 
re-enacted, the words *'all or any of" being inserted before 
"the trusts or powers" to provide for the case of separate 
trustees being appointed ; and the words **for the purpose of 
appointing new trustees" replacing **for this purpose" in the 
earlier section, which, however, is "a mere amendment in 
drafting which does not alter the meaning of the Act :" per 
B^BKEWiCH, J., in jB6 Wheder and De Bochow, (1896) 1 Ch. 
315, 323. 

Personal Bepresentative. — Although substantially unaltered 
in terms, it may be that this sub-section by its change of locality 
has acquired a wider meaning than it formerly bore ; for 
** trustee" (which was undefined in the Act of 1881) here 
includes, by virtue of s. 50, post, a personal representative of a 
deceased person, and it is open to question whether a person 
to perform the duties of a personal representative may not be 
appointed under the statutory power. This the court has done, 
acting under the Trustee Act, 1850 : Be Moore, 21 Ch. D. 77&. 
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It is, however, submitted that the section must be limited Notes to 
(notwithstanding the interpretation clause) to trustees in the Sect. 10. 

proper sense of the word. See Re Willey, 34 Sol. J. 180 ; JEaton 

V. Daines, W. N. (1894) 32. 

Statutory Trustees, — The power conferred by this section 
does not, it seems, apply to the ^^ investment trustees" of a 
building society (37 & 38 Vict. c. 42, s. 25), or to the trustees 
of a friendly society (69 & 60 Vict. c. 25, s. 25), but it has been 
expressly extended by s. 47, post, to trustees for the purposes 
of the Settled Land Acts, and by the Trustees Appointment 
Act, 1890 (53 & 54 Vict. c. 19), s. 3, to trustees of land for 
certain charitable purposes under Sir Morton Peto's Act 
(13 & 14 Vict. c. 28). 

The Court. — If a trustee is desirous of appointing a new 
trustee under his statutory power, the court has no jurisdiction 
under the Trustee Act to fill the vacancy : Re Higginbottom, 
(1892) 3 Oh. 132 ; nor, on the other hand, are the personal 
representatives of the last surviving trustee bound to exercise 
their statutory power : Re Sa/rah KnighVs Will, 26 Ch. D. 82. 

''Last Surviving or Continuing Trustee."— The personal 
representatives of a sole trustee may exercise the power : Re 
Shafto's Truds, 29 Ch. D. 247. 

The appointment of a new trustee may be conveniently con- 
sidered under the following heads : (1) the event in which the 
power arises, (2) the persons who are to exercise the power, and 
(3) the persons who may be appointed. We shall briefly examine 
each of these heads with special reference to this statutory 
power. 

(L) Event in which power arises.— First, as to the event in 
which the power arises. It will be observed that six cases are 
contemplated : — ^Where a trustee (1) is dead, (2) remains out of 
the United Kingdom for more than twelve months, (3) desires 
to be discharged wholly or partially, (4) refuses, (5) is unfit to 
act, or (6) is incapable of acting in the trusts. 

(1.) Trustee dead. — Where a trustee is dead. By sub-s. (4) 
this is expressly made to include the case of a trustee dying in 
the testator's lifetime. The ordinary power was construed ao 
as to extend to such a case in Re Hadley, 5 De G. & Sm. 67. 

(2.) Trustee remaining out of United Kingdom.— Where a 
trustee remains out of the United Kingdom for more than twelve 
months. This event was not included ia Lprd Cranworth's Act, 
but persons nominated for the purpose of appointing new trustees 
in reliance upon, but without express reference to that Act, may 
exercise the powers of this section if a trustee remains out of 
the United Kingdom for twelve months : Re Walker dh Htvghea^ 
Contract, 24 Ch. D. 698. Until the absent trustee has been 
removed by the exercise of the power conferred by this section 
he continues to be a trustee ; and may, it seems, if willing to 
act, concur in the appointment of his own successor : Re Coatea 
to Parsons, 34 Ch. D. 370. The duration of the trustee's 
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Notes to absence which is necessary and sufficient to justify the exercise 
Sect. 10. of the power, is here, unlike the corresponding provision of the 

ordinary power, precisely specified. Evidence, however, of this 

circumstance, may in some cases, and after an interval of time, 
be somewhat difficult to adduce. Where it was provided by the 
power that a trustee should be discharged if under any circum- 
stances he should depart out of the United Kingdom, it was 
considered that a trustee was not disqualified except by a per- 
manent departure : In re the Moravian Society, 26 Beav. 101. 
See O'Beilly v. Alderson, 8 Hare, 101. Be Ea/rl of Stamford 
(1896) 1 Ch. 288. 

(3.) Trustee desiring to be discharged.— Where a trustee 
desires to be discharged. A desire to be discharged from part 
of the trusts justifies the appointment of a successor under sub- 
s. (2) (b). As a general rule, a trustee cannot obtain his discharge 
except by handing over his trust to a trustee properly constituted 
in his place, or by consent of all parties, or with the sanction of 
the court. The special case of the retirement of a trustee with- 
out any successor being appointed, where there are more than 
two trustees, is for the first time provided for by the next 
section. 

(4). Trustee refusing to act. — Where a trustee refuses to act. 
This expression seems to include, as well the case of a trustee 
refusing in the first instance to accept the trusts, as that of a 
trustee who, after having acted, declines to take any further part 
in their execution. Lewin, 656, 8th ed. 

(5.) Trustee unfit to act. — Where a trustee is unfit to act. 
In Re Barker* 8 Trusts (1 Ch. D. 43), Jessel, M.R., laid it down 
that it was generally the duty of the court to remove a bankrupt 
who had trust money to receive or deal with, so that he could 
misappropriate it ; but that, under special circumstances (see Be 
Bndgrrujm, 1 Dr. & Sm. 164), or where he had no money to 
receive, the case might be different. The removal of a bankrupt 
trustee under s. 147 of the Bankruptcy Act, 1883 (46 & 47 Vict. 
c. 62), is a discretionary power of the court (Be Adams^ Tncd, 
12 Ch. D. 634) ; and bankruptcy would, therefore, clearly seem 
not to be »er se unfitness to act within the meaning of this 
section. The words ** unfit to act " would, of course, include 
the case of a trustee being convicted of felony (see Turner v. 
Mavle, 15 Jur. 761 and s. 48, post), or of any crime involving 
looseness or dishonesty in money matters. 

(6.) Trustee incapable of acting. — ^Where a trustee is incap- 
able of acting. Incapacity means personal incapacity : Be Watts* 
Settlement, 9 Hare, 106. In Turner v. Mavle {uhi supra), a 
bankrupt who had absconded was not considered "incapable." 
A trustee resident abroad is not within this expression : Be 
Bignold, L. R. 7 Ch. 223. A lunatic or person of unsound 
mind not so found is " incapable " : Ue Bad, L. R. 8 Ch. 735 ; 
Be Lemann*8 Trusts, 22 Ch. D. 633. An infant trustee cannot, it 
seems, be removed under this section : Be Tallentire, 30 Sol. J. 
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45, where on a petition under the Trustee Act, a new trustee Notes to 
was appointed in the room of an infant, without prejudice to Sect. 10. 
any application by the infant to be restored to the trusteeship — ^ 
on coming of age. See also Re Shelmerdine, 33 L. J. Ch. 474 ; 
Be Brunt, W. N. (1883) 220. 

(II.) The persons who axe to exercise the power. — The 
power of making the appointment is by this section vested in, 
first, the persons nominated by the instrument ; secondly, if 
there is no such person, or no such person able and willing to 
act, the surviving or continuing trustees or trustee ; thirdly, the 
personal representatives of the last surviving or continuing 
trustee. 

Persons nominated for this purpose.— The words in this 
sub-section * ' nominated for the purpose of appointing new 
trustees " mean nominated for the purpose of appointing new 
trustees in the particular event which has happened, and not 
merely for the purpose of exercising the powers of this section 
Be Wheeler arid De Bochow, (1896) 1 Ch. 315 ; and see Be 
Walker and Hughes^ Contract, 24 Ch. D. 698. When the person 
nominated to exercise the power is of unsound mind, the trustees 
may treat him as *' unable or unwilling to act," and exercise the 
power themselves ; or the committee of the lunatic may, with 
the sanction of the judge under ss. 128 and 129 of the Lunacy 
Act, 1890 (53 & 54 Vict. c. 5) exercise the power on his behalf : 
Be Shartridge, (1895) 1 Ch. 278 and see Be Elizabeth Blake, W. N. 
(1887) 173 ; Be Garrod, 31 Ch. D. 164. And so where two 
persons, who are jointly empowered to appoint trustees, cannot 
agree in the selection of the trustees, the persons next entitled 
under the section may exercise the power : Be Sheppard's Settle- 
ment, W. N. (1888) 234. 

Surviving or continuing trustees or trustee. — There can be 
no doubt that a power given to a surviving trustee is exerciseable 
by the person answering that description with reference to the 
actual constitution of the trust, though former trustees who have 
retired from the trust may be living : 3 Dav. Conv. 330, 3rd ed. 
See Crawford v. Forshaw, (1891) 2 Ch. 261. 

Sub-s. (4) provides that a continuing trustee shall include a 
refusing or retiring trustee, if willing to act in the execution of 
the provisions of this section, i.e., the appointment of new 
trustees under the power, and the vesting in them of the trust 
estate. 

If A., B. and C. are appointed trustees, after the deaths of 
B. and C., A. can exercise the power, and he may himself retire 
and appoint two new trustees. If C. retires or disclaims, and 
then B. dies, A. is still a surviving trustee even in the life-time 
of C. ; similarly, if C. is suflfering from any disability, such as 
unfitness, incapacity, etc. , A. will be able, as continuing trustee, 
whether he retires or not, to fill up the vacancies. But as a 
person continues to be a trustee until removed, it would seem 
that where the last survivor is abroad (Be Cliffs Trusts, 27 Sol. J. 
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Notes to 199), or is "unfit" or "incapable" (Be Lemann's Trusts, 22 
Bed 10. Ch. D. 633), there is no possibility of executing the power. 

And therefore in such a case application must be made to the 

court. For example, in the case we have supposed of three 
original trustees, if C. retires, disclaims, or dies, and then B. 
dies, leaving A. a lunatic or a person of weak mind, the executors 
of B. cannot act, because A. still continues trustee, and A. is 
himself incapable of executing the power. 

Similarly, if all the trustees disclaim, or die in the testator's 
lifetime (Be Orde, 24 Ch. D. 271), or if there is not any personal 
representative of the last surviving trustee (B>e PiUing*s Trutstsy 
27 Sol. J. 199 ; iJe Prices' Settlement W. N. (1883)202), and no 
one has been nominated by the instrument, the power fails. So 
also if the persons entrusted with a joint power of appointment 
cannot agree upon the selection of the person to be appointed : 
Be Sheppard's Settlement, W. N. (1888) 234. 

Since a refusing or retiring trustee is (if willing to act in 
the execution of the provisions of this section) a continuing 
trustee, (sub-s. (4)), the survivor of two trustees, who is about to 
retire from the trust, may now appoint two new trustees, one in 
the place of the deceased trustee, and one in his own : Be Goates to 
Parsons, 34 Ch. D. 370. In construing a power in any instrument 
a retiring trustee is not in general " a surviving or continuing 
trustee " : Travis v. lllingworth, 2 Dr. & Sm. 344; Be Norris, 27 
Ch. D. 333. See however Be Glenny and Ha/rtley, 25 Ch. D. 611. 

A judgment for the administration of the trusts does not take 
away a power of appointing new trustees, but it must be 
exercised subject to the supervision of the court : Be Gadd, 23 
Ch. jy.lM; Be HaU, 33 W. R. 508. 

(III.) Persons who may be appointed. — The donee ought to 
exercise the power bond fide for the benefit of all parties ; and if 
he appoints improper persons he has to pay the costs of an 
action to remove them : Bailees v. Baikes, 32 Beav. 403. The 
donee of the power cannot appoint himself : Be Skeat's Settle- 
ment, 42 Ch. D. 522 ; Be Newen, (1894) 2 Ch. 297. Gestuis que 
trust are not absolutely disqualified from being trustees, and the 
appointment of the tenant for Ufe was upheld in Forster v. 
Abraham, L. R. 17 Eq. 351. But, as a general rule, neither 
a cestui que trust nor a near relative of a cestui que trust should 
be selected. The legal disabilities of a married woman have to 
some extent been removed by the Married Women's Property 
Act, 1882 (45 & 46 Vict. c. 75), ss. 18, 24 ; but that Act does not 
extend to the legal estate in land held by a married woman as 
trustee (Be Harkness-and Allsopp, (1896) 2 Ch. 358), and it is, 
therefore, undesirable where land is comprised in the trust to 
select a married woman for the office. An infant should not, 
of course, be appointed ; or a bankrupt, or a person known to 
be in insolvent circumstances. The court has, under special 
circumstances, appointed persons out of the jurisdiction (Be 
Liddia/rd, 14 Ch. D. 310 ; Be Freeman's Settlement, 37 Ch. D. 
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148) ; but it would seem that under this section such an Notes to 
appointment ought not to be made, as residence abroad is a Sect. 10. 
ground for removal from the office. 

{q) Increasing the Number. — Under the ordinary power 
a single trustee could not appoint two in his place, nor in general 
could the original number of trustees be iacreased : Lewin, 659, 
8th ed. Seciis, under Lord Cranworth's Act, In Re Breary, 
W. N. (1873) 48. Although the court has power to increase 
the number of trustees when there is no vacancy, yet it seems 
that there is no such power under this section : Re Cfregson^s 
Trusts, 34 Ch. D. 209. The court has, indeed, inherent juris- 
diction to appoint trustees where none have been appointed by 
the instrument creating the trust : Dodkin v. Brunt, L. B. 6 
Eq. 680 ; jRe Smirthwaite's Trusts, L. R. 11 Eq. 251 ; Re Moore, 
21 Ch. D. 778. 

(r) Separate Sets of Trustees. — This clause replaces s. 5 of 
the Conveyancing Act, 1882, and s. 6 of the Conveyancing Act, 
1892. Before these enactments the court could authorize 
trustees to retire from part of the trusts and appoint trustees 
of that part when it was expedient so to do : Re GotterilVs 
Trusts, W. N. (1869) 183; Re Guna/rd's Trusts, 27 W. R. 
52 ; and the cases there cited. See also Re Dennds' Trusts, 
12 W. R. 575 ; Re Grange, 29 W. R. 502 ; Re Astons' Trusts, 
25 L. R. Ir. 96. The object of this clause is to enable that 
to be done out of court which was ia these cases done by 
the court upon petition under the Trustee Acts. The power 
conferred by this section extends to the appointment of new 
trustees of part of the property, whether new trustees are at 
the same time appointed for the rest of the property or not. 
The contrary was decided under the Act of 1882: SavUe v. 
Cov/per, 36 Ch. D. 520 ; Re Paine's Trusts, 28 Ch. D. 725 ; and 
see Re Moss's Trusts, 37 Ch. D. 513; Re Neshitt's Trusts, 
19 L. R. Ir. 509. 

Distinct Trusts. — The exercise of the power depends on the 
existence of ** distinct trusts, "and a question may arise whether, 
if the trusts are not wholly distiuct, separate trustees may be 
appointed. For example, an ultimate trust by reference to 
other provisions in the same instrument, or a direction that, in 
a certain event, the legacy or estate shall fall into the residue, 
might be held to prevent the application of the section. It is, 
however, submitted that the trusts are "distinct" if at the 
time of the appointment the several parts of the property are 
enjoyed by different persons ; and if, at the date of the 
appointment, by the deaths of the parties or by the change of 
circumstances, the trusts have in fact become distinct, the 
power may, of course, be exercised : Re Hetherln^on's Trusts, 
34 Ch. D. 211. Thus, in the case of a devise of two estates to 
trustees upon trust to pay the net rents to A. for life, and after 
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Hotea to his decease as to Blackacre for one family, and as to Whiteacre 
Sect. 10. for another, the two estates will, after the death of A., be 
considered to be held upon distinct trusts. 

(s) Mininmni Number. — This sub-section expresses the 
general law as to such appointments, for ** there is no rule 
which makes it compulsory on the donees of a power appointing 
new trustees to keep up the full number, except in the case of a 
charity": per Sir G. Jessel, M.R., Be Ounningham and 
Bradley, W. N. (1877) 258, where under the words of the 
particular power the appointment of a sole trustee was held to 
be justifiable. See also West of England Bank v. Murch, 23 
Ch. D. 138. 

(t) Exercise of Powers before the Estate is Vested.— This 

fiub-section provides for the case of a trustee exercising the 
powers before the trust estate has been vested in him, a point 
in respect of which the law was somewhat doubtful. See 
Warhurton v. Sandys, 14 Sim. 622 ; Noble v. Meymott, 14 Beav. 
471 ; Welstead v. Colvile, 28 Beav. 537 ; Lewin, 650, 8th ed. 

{n) Death in the Testator^s Lifetime. — Where a sole trustee 
or all the trustees named in the will die in the lifetime of the 
testator, the personal representatives of such trustee, or of the 
last surviving trustee, as the case may be, cannot appoint new 
trustees of the will : Nicholson v. Field, (1893) 2 Ch. 511, and 
see Be Ambler's Trusts, 59 L. T. 210, where Kay, J., reluctantly 
followed Be Orde, 24 Ch. D. 271 ; Be Shafto's Trusts, 29 Ch. D. 
247 ; Be WUliam's Trusts, 36 Ch. D. 231. Under this sub- 
section, a trustee who is about to retire ought, if he joins in the 
deed appointing his successor, to concur in the actual exercise 
of the power ; but if he is out of the jurisdiction, and there is 
no evidence of his being willing to act in the execution of the 
provisions of this section, an appointment by the other trustees 
or trustee in his absence will be valid : Be Goates to Parsons, 
34 Ch. D. 370 ; and see Be Norris, 27 Ch. D. 333. 

(as) Contrary Intention. — Under this section, a limited power 
in the instrument does not amount to the expression of a 
"contrary intention" so as to exclude the general power hereby 
conferred, and if the express power is inapplicable, the statutory 
power may be exercised unfettered by any restriction, such as 
the consent of the tenant for life (GecU v. Langdon, 28 Ch. D. 
1), or the "approbation of the Court of Chancery" {Be Lloyd's 
Trustees, 27 L. J. Ch. 246), annexed to the express and limited 
power in the instrument creating the trust. 

Rettrement Ji, — (1.) "Where there are more than two trustees, 

oi trustee. , ^ ' 

if one of them by deed declares that he is desirous 
of being discharged from the trust, and if his co- 
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trustees and such other person, if any, as is Sect ii. 



empowered to appoint trustees, by deed' consent to 

the discharge of the trustee, and to the vesting in 

the co-trustees alone of the trust property, then the 

trustee desirous of being discharged shall be deemed 

to have retired from the trust, and shall, by the deed, 

be discharged therefrom under this Act, without any 

new trustee being appointed in his place. 

(2.) Any assurance or thing requisite for vesting 

the trust property in the continuing trustees alone 

shall be executed or done. 

(3.) This section applies only if and as far as a 

contrary intention is not expressed in the instrument, 

if any, creating the trust, and shall have effect 

subject to the terms of that instrument and to any 

provisions therein contained. 

(4.) This section applies to trusts created either 

before or after the commencement of this Act. 

Betirement of Trustee. — This section re-enacts without 
alteration s. 32 of the Conveyancing Act, 1881, repealed s. 61, 
post, whereby, for the first time, the retirement of a trustee was 
authorized without the substitution of a successor. Formerly, 
except under special powers, a trustee could only obtain his 
discharge by the appointment of a successor, by the release of 
his cestui que trusty or through the intervention of the court. 
It will be observed that certain restrictions are imposed by this 
section on the exercise of the power, viz. , there must be more 
than two trustees, the co-trustees and persons empowered to 
appoint new trustees, if any, must consent to the retirement, 
and the declaration of the retiring trustee and consents of the 
other parties must be evidenced by deed, whereas a new trustee 
may, under s. 10, be appointed by writing only. 

The court would not formerly, except under special circum- 
stances, diminish the number of trustees : Dan. Ch. Pr. 2117 ; 
and under the Trustee Acts it declined in several cases to vest 
the estate of a lunatic trustee in his three sane co-trustees : 
Be Bay, 47 L. T. 500 ; Re Nash, 16 Ch. D. 503 ; iJe Aston, 
23 Ch. D. 217. Now, however, this section seems to supply an 
argument against a too rigid application of this rule : see Be 
Leon, (1892) 1 Ch. 348. 

The vesting of the trust property may be effected under s. 12, 
sub-s. (2), by a declaration to that effect contained in the same 



222 



TRUSTEE ACT, 1893. 



Notes to deed, unless the trust comprises property to which that section 
Sect 11. does not apply, when the vesting must be completed by con- 
veyance or transfer in the ordinary manner. 

Whether Place can be Filled Up. — After the retirement of 
a trustee under this section there is no vacancy which can be 
subsequently filled up, the efiect of the discharge being to 
re-constitute the trust with a smaller number of trustees. On 
any subsequent appointment, however, as there is power under 
s. 31 to increase the number, the original number may, of 
course, be restored. See Be Cfregson^s Tntsts, 34 Ch. D. 209. 

A trustee who retires under this section with a view to 
facilitating the commission of a breach of trust, will not, it may 
be presumed, obtain a valid discharge. See Webster v. Le Hunt, 
9 W. R. 918. 

v^tagof , J2. — (1.) Where a deed by which a new trustee is 
ta^e^w OT appointed to perform any trust contains a declaration 
SuSS^ by the appointor to the effect that any estate or 
interest in any land subject to the trust, or in any 
chattel so subject, or the right to recover and receive 
any debt or other thing in action so subject, shall 
vest in the persons who by virtue of the deed become 
and are the trustees for performing the trust, that 
declaration shall, without any conveyance or assign- 
ment, operate to vest in those persons, as joint 
tenants, and for the purposes of the trust, that estate, 
interest, or right {y). 

(2.) Where a deed by which a retiring trustee is 
discharged under this Act contains such a declaration 
as is in this section mentioned by the retiring and 
continuing trustees, and by the other person, if any, 
empowered to appoint trustees, that declaration shall, 
without any conveyance or assignment, operate to 
vest in the continuing trustees alone, as joint tenants, 
and for the purposes of the trust, the estate, interest, 
or right to which the declaration relates (z), 

(3.) This section does not extend to any legal 
estate or interest in copyhold or customary land, or 
to land conveyed by way of mortgage for securipg 
money subject to the trust, or to any such share, 
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stock, annuity, or property as is only transferable in Sect. 12. 
books kept by a company or other body, or in manner ^^ ^ ^^' 
directed by or under Act of Parliament (a). 

(4.) For the purposes of registration of the deed 
in any registry, the person or persons making the 
declaration shall be deemed the conveying party 
or parties, and the conveyance shall be deemed to 
be made by him or them under a power conferred 
by this Act. 

(5.) This section applies only to deeds executed 
after the thirty-first of December one thousand eight 
hundred and eighty-one. 

Vesting Declaration. — This section re-enacts s. 34 of the 
Conveyancing Act, 1881, and speaks from the same date, 
8ub-8. (6). It gives increased facilities for vesting the legal 
estate in the future trustees, by substituting in certain cases 
a declaration for a formal conveyance. It is chiefly of import- 
ance on the appointment of a new trustee in the place of one 
who, in consequence of being out of the jurisdiction, or incapable 
of acting, cannot transfer or convey the trust property in the 
ordinary manner. The section applies to many cases in which, 
before the Act, application had to be made to the court for a 
vesting order. The mere substitution of a declaration for a 
conveyance is comparatively unimportant, and would eJQfect but 
little saving in point of length ; in those cases, however, where 
a declaration enables the parties to dispense with a vesting 
order, and thus save the cost of an application to the court, the 
alteration is of an important character. 

The vesting declaration introduced by this section is to be 
made (1) in the case of an appointment of a new trustee by the 
appointor, and (2) in the case of a trustee retiring under s. 11 
by all the parties to the deed. This provision is a new departure 
in conveyancing, since it enables a third person to shift the 
estate from A. to B. by a simple declaration. It in efi'ect 
empowers private persons in many cases to make such vesting 
orders as the court is authorized to make by the Trustee Acts. 

(y) On Appointment of a New Trustee. — It is to be noticed 
that it is only by the deed appointing a trustee that the declara- 
tion can be made. An appointment may be made by writing 
(s. 10), but if a trustee is once appointed the power of making a 
vesting declaration is gone for that occasion. 

In the case of an equitable chose in action notice of the vesting 
declaration should be given to the holders of the fund : Be Stone*8 
WUl, 37 Sol. J. 354. 
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Notes to If a mortgagor by deposit declares himself a trustee of the 
Sect. 12. land, a vesting declaration may be made : London and County 
Banking Co, v. Goddard, W. N. (1897) 18. 

(z) On the Betirement of a Trustee. — This sub-section has 
a more limited operation than sub-section (1) ; for in this case 
all the parties must concur in the deed ; and therefore there is 
nothing effected by the declaration which could not have been 
equally well done by a conveyance made by the same parties. 

(a) Property excepted. — Copyholds may be vested, with the 
consent of the lord of the manor, without surrender or 
admittance under s. 34, post. 

(I.) Gopyliolds. — The effect of a vesting order made without 
such consent is not defined by the section, but it has been 
decided that the order is without prejudice to the rights of the 
lord : Paterson v. Patterson, L. R. 2 Eq. 31. 

(II.) Mortgages. — The reason for excluding mortgages seems 
to be that, as has been already stated, it is desirable to keep 
notice of the trust off the title to the land, and this of course 
could not be done if a vesting declaration were made in the same 
deed with the appointment or retirement of a new trustee. 

In a case where the property subject to the trusts of the 
settlement included mortgages, vested in a trustee who had 
absconded, and who declined to execute the necessary transfers, 
the court made a vesting order : Be Kedeifs Trusts, 53 L. T. 487 ; 
Be Harrison's Settlement, W. N. (1883) 31. 

(III.) Shares. — There seems to be no reason why the right to 
call for a transfer of any shares, etc., as in s. 35 of the Trustee 
Act, should not be vested in the new and continuing trustees, 
so as to save the expense of a vesting order where stock is 
subject to the trust, and the outgoing trustee is under disability. 
An example of property ** transferable in manner directed by 
Act of Parliament " is furnished by the mortgages and bonds ci 
a company under the Companies Clauses Consolidation Act 
(8 & 9 Vict. c. 16), 8. 46, and Sched. (E.). 

Stamp duty. — Two lO^. stamps must be affixed to a deed 
appointing a trustee and vesting the property ; Hadgett v. The 
Commissioners of I. B., 3 Ex. D. 46. 



Power of 
trustee for 
sale to sell 
by auction, 
etc. 



Purchase and Sale, 

13, — (1.) Where a trust for sale or a power of sale 
of property is vested in a trustee, he may sell or 
concur with any other person in selhng all or any 
part of the property, either subject to prior charges 
or not, and either together or in lots, by public 
auction or by private contract, subject to any such 
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conditions respecting title or evidence of title or other Sect, is, 

matter as the trustee thinks fit, with power to vary 

any contract for sale, and to buy in at any auction, 
or to rescind any contract for sale and to re-sell, 
without being answerable for any loss. 

(2.) This section applies only if and as far as a 
contrary intention is not expressed in the instrument 
creating the trust or power, and shall have effect 
subject to the terms of that instrument and to the 
provisions therein contained (6). 

(3.) This section applies only to a trust or power 
created by an instrument coming into operation after 
the thirty-first of December one thousand eight 
hundred and eighty-one (c). 

Mode of Sale. — This section replaces, without substantial 
alteration, s. 35 of the Conveyancing Act, 1881, repealed by s. 51, 
post. Similar provisions were contained in ss. 1 & 2 of Lord 
Cranworth's Act (23 & 24 Vict. c. 145), which were repealed by 
the Settled Land Act, 1882 (45 & 46 Vict. c. 38), s. 64. 

The mode of sale by trustees authorized by this section is 
identical with that in the power conferred on mortgagees by s. 19 
of the Conveyancing Act, 1881. 

Powers of Trustees for Sale. — Independently of statutory 
provision, trustees may, in the absence of restriction, sell by 
private contract or public auction : Lewin, 434, 8th ed. There 
is no rule to prevent them from selling in lots, should the 
auctioneer or other experienced person recommend it as the 
most advisable course (Lewin, 437, 8th ed.) ; and they may and 
should adopt reasonable conditions of sale (1 Dav. Conv. 506, 
4th ed.). Trustees, however, should not concur with owners of 
other properties in a joint sale {Bede v. Oakes, 4 D. J. <& S. 605 ; 
10 Jur. (n.s.) 1246) ; unless such a mode of sale is beneficial to 
their cekuis (me trust, and the purchase-money is properly 
apportioned : Me Cooper and Allen, 4 Ch. D. 802. 

Independently of this section, it seems that trustees would be 
justified in selling free from incumbrances with the consent of 
the incumbrancers, if the property would thereby bring a better 
price : Be Cooper and Allen, 4 Ch. D. 802. 

It is important to note that the powers here conferred extend 
to "property" of every description, whereas the provisions in ' 
Lord Cranworth's Act related only to land. 

(6) Contrary IntentioiL — If trustees are authorized by the 
instrument creating the trust or power to sell in any particular 

c. & B. Q ^^ 
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HdiM to manner, it seems that it would amount to the expression of a 
B6ct. 13. ** contrary intention" within the meaning of this sub-section. 
 Thus, an express authority to sell by public auction would. 

prevent the trustees from selling by private contract ; and 
similarly, if they were authorized to sell by private contract, 
they would probably not be justified in selling by auction. See 
Danid v. AdamSy Amb. 495 ; Sugden, V. &. P. 216, 14th ed. 

(c) Application of section. — ^This section applies only when 
the instrument comes into operation after December 31st, 1881. 
Lord Oranworth's Act was limited in a still more guarded 
manner, since by s. 34, its powers were not available unless the 
deed, will, codicil, or other instrument was executed after the 
passing of the Act (August 28th, 1860). 

Thus; where a will made before that date confers a power of 
sale, and the testator dies after December 31st, 1881, without 
having revived or confirmed his will by a codicil dated since 
August 28th, 1860, Lord Oranworth's Act would be excluded, 
and this Act would apply. 



Power to 
sell subject 
to depreda- 
tory 
^conditions. 



14. — (1.) No sale made by a trustee shall be 
impeached by any beneficiary upon the ground that 
any of the conditions subject to which the sale was 
made may have been unnecessarily depreciatory, 
unless it also appears that the consideration for the 
sale was thereby rendered inadequate. 

(2.) No sale made by a trustee shall, after the 
execution of the conveyance, be impeached as against 
the purchaser upon the ground that any of the con- 
ditions subject to which the sale was made may have 
been unnecessarily depreciatory, imless it appears 
that the purchaser was acting L coUusion wiS the 
trustee at the time when the contract for sale was made. 

(3.) No purchaser, upon any sale made by a 
trustee, shall be at liberty to make any objection 
against the title upon the ground aforesaid. 

(4.) This section applies only to sales made after 
the twenty-fourth day of December one thousand 
eight hundred and eighty-eight. 

Depreciatory Conditions of Sale.— This section replaces s. 3 
of the Trustee Act, 1888, repealed by s. 51, post, and operates 
from the same date as the repealed section. Before that date, 
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if the sale was conducted in such a manner as to constitute a Notes to 
breach of trust as between the trustees and the cestuis que trusty Sect 14. 
and the purchaser had notice thereof before his purchase was — — • 
completed, an injunction might have been granted to restrain 
the completion of the contract {Dance v. Goldingham, L. R. 
8 Ch. 902), or the sale might have been set aside even after the 
execution of the conveyance : Bede v. Ocikes, 4 De G. J. & S. 
505. Specific performance, moreover, would not under such 
circumstances have been decreed, either at the suit of the 
purchaser (Ord v. Nod, 5 Mad. 438), or of the vendors : Dunn v. 
Flood, 28 Ch. D. 586 ; Be Bayner's Trustees and GreenawoAf, 63 
L. T. 495. 

The result of the first sub-section is, that a cestui que trust 
who desires to impeach a sale by his trustees on the ground of 
the depreciatory character of the conditions, must prove three 
things, viz. (1) that some one or more of the conditions was or 
were unnecessarily depreciatory ; (2) that the consideration for 
the sale was inadequate ; and (3) that the inadequacy of the 
consideration was caused by the employment of the condition or 
conditions in question; and when the conveyance has been 
executed he must, in order to impeach the sale as against the 
purchcLser, prove that the latter and the trustee were acting in 
collusion. 

The effect of the third sub-section seems to be not only to 
preclude the purchaser from raising the objection, but to remove 
the question from the consideration of the court in actions for 
specific performance of the contract; overruling thereby the 
decision in Dunn v. Flood, 28 Ch. D. 586. 

Trustee. — It is conceived that "trustee " in this section does 
not include a tenant for life selling under the Settled Land 
Acts, although the substitution of the word ** beneficiary," in 
sub-s. (1), for ^^ cestui que trust," which occurred in the earlier 
Act, makes such a construction possible. 

15. A trustee who is either a vendor or a purchaser Power to 
may sell or buy without excluding the application of 37&38Vict. 
section two of the "Vendor and Purchaser Act, 1874. 

This section replaces s. 3 of the Vendor and Purchaser Act, 
1874, repealed by s. 51, post. Compare s. 66 (3) of the Convey- 
ancing Act, 1881, protecting trustees who adopt or do not 
exclude the provisions of that Act. 

16. When any freehold or copyhold hereditament Married 

 T. ., 1 ii 1 woman as 

is vested in a married woman as a bare trustee she baretiuatee 
may convey or surrender it as if she were a feme sole. ^^ ^^*^^®^* 

Married Woman as Bare Trustee may Convey.— This 
section replaces s. 6 of the Vendor and Purchaser Act, 1874, 
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Notes to repealed by s. 51, pod. A "bare trustee," according to 
Sect. 16. Hall, V.-C., means a trustee who has no active duties to 
—■ — perform, and who would on the requisition of his cestuis gxve. 
tnisb be compellable in equity to convey the estate to them : 
Christie v. Omngton, 1 Ch. D. 279. Approved by Stirling, J.y 
in Be Cunningham and FroAJling, (1891) 2 Ch. 567. On the 
other hand, Jessel, M.K., defined the expression as meaning a 
trustee without any beneficial interest : Morgan v. Stoansea 
Urban Sanitary Authority, 9 Ch. D. 582. 

In Re Docwra (29 Ch. D. 623) it was held that married women, 
who were trustees for sale and were also beneficially interested 
in the proceeds of sale, were, after an order for sale of the 
property had been made by the court, **bare trustees" within 
the meaning of this section, as they had then no duty to perform 
except to obey .the order of the court. 

It has been held that a married woman, married since the 
Married Women's Property Act, 1882, came into operation, 
selling real estate as a trustee for sale, must, notwithstanding 
that Act, convey by deed acknowledged with the concurrence of 
her husband : Re Harkness and Allsopp^s Contract, (1896) 2 Ch. 
358. 

Various Powers and Liabilities, 

TuS^ 17. — (1.) A trustee may appoint a solicitor to be 
^^y Jy liis agent to receive and give a discharge for any 
Ktor?^ money or valuable consideration or property receiv- 
able by the trustee under the trust, by permitting 
the solicitor to have the custody of, and to produce, 
a deed containing any such receipt as is referred to 
44&45Tict. in section fifty-six of the Conveyancing and Law of 
Property Act, 1881 ; and a trustee shall not be 
chargeable with breach of trust by reason only of his 
having made or concurred in making any such 
appointment ; and the producing of any such deed by 
the solicitor shall |,have the same validity and effect 
under the said section as if the person appointing 
the soHcitor had not been a trustee. 

(2.) A trustee may appoint a banker or sohcitor 
to be his agent to receive and give a discharge for. 
any money payable to the trustee under or by virtue 
pf a policy of assurance, by permitting the banker or 
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solicitor to have the custody of and to produce the Sect 17, 
policy of assurance with a receipt signed by the — L 
trustee, and a trustee shall not be chargeable with a 
breach of trust by reason only of his having made or 
concurred in making any such appointment. 

(3.) Nothing in this section shall exempt a trustee 
from any liability which he would have incurred if 
this Act had not been passed, in case he permits any 
such money, valuable consideration, or property to 
remain in the hands or under the control of the 
banker or solicitor for a period longer than is 
reasonably necessary to enable the banker or solicitor 
(as the case may be) to pay or transfer the same to 
the trustee. 

(4.) This section applies only where the money or 
valuable consideration or property is received after 
the twenty-fourth day of December one thousand 
eight hundred and eighty-eight. 

(5.) Nothing in this section shall authorize a 
trustee to do anything which he is in express terms 
forbidden to do, or to omit anything which he is in 
express terms directed to do, by the instrument 
creating the trust. 

Beceipt of Money. — This section replaces s. 2 of the Trustee 
Act, 1888, repealed by s. 51, post, and amends s. 56 of the 
Conveyancing Act, 1881, by bringing trustees within its scope, 
and virtually reversing the decision in Re Bellamy and Metro- 
politan Board of Works, 24 Ch. D. 387 ; Re Flower and 
Metropolitan Board of Works, 27 Ch. D. 592. It also extends 
the provisions of that section to the case of a policy with a 
receipt endorsed upon it. 

Execution by Attorney. — A trustee can execute a deed by 
an attorney, and can empower that attorney to receive or join 
in receiving trust money, and this section will protect a purchaser 
in paying money to a person so authorized to act. Per 
LmDLEY, L.J., in Re Hetling and Merton^s Contract, (1893) 3 
Ch. 269, 280. This seems to imply that if the power is 
sufficiently explicit, the attorney may appoint a solicitor under 
this section ; but it is submitted that this cannot have been the 
real meaning of the Lord Justice, for a little farther on he says. 
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Notes to **the solicitor to receive the money must be appointed by the 
Soct. 17, trustee himself. The trustee must himself permit the produc- 

' tion by the solicitor of a deed with a proper receipt clause in 

order that such production may have the effect mentioned in 
the section." 

Policy. — Sub-s. (2) does not alter the rule that the office is 
entitled to proof of the applicant's legal title : see Webster v. 
British Empire Mutual Life Assurance Co.y 15 Ch. D. 169 ; 
Curtius V. Caledonian Fire and Life Insura/rice Co., 19 Ch. D. 
534 ; nor does it protect the office where it pays on a forged 
receipt, or pays a person who is not in fact the duly appointed 
agent of the trustee. A life assurance company can pay any 
money payable under a life policy into court where *'in the 
opinion of their board of directors, no sufficient discharge can 
otherwise be obtained " : 59 Vict. c. 8. 

^re*^ 18. — (1.) A trustee may insure against loss or 
building, damage by fixe any building or other insurable 
property to any amount (inclucjing the amount of 
any insurance already on foot) not exceeding three 
equal fourth parts of the full value of such building 
or property, and pay the premiums for such insurance 
out of the income thereof or out of the income of 
any other property subject to the same trusts, without 
obtaining the consent of any person who may be 
entitled wholly or partly to such income. 

(2.) This section does not apply to any building or 
property which a trustee is bound forthwith to 
convey absolutely to any beneficiary upon being 
requested to do so. 

(3.) This section applies to trusts created either 
before or after the commencement of this Act, but 
notKing in this section shall authorize any trustee to 
do anything which he is in express terms forbidden 
to do, or to omit to do anything which he is in 
express terms directed to do, by the instrument 
creating the trust. 

Insurance. — This section replaces s. 7 of the Trustee Act, 
1888, repealed by s. 51, post. The repealed section enacted in 
express terms that it should not be obligatory upon the trustee 
to insure, and it is submitted that the effect of the present 



YABIOTJS POWEBS AND LIABILITIES. 231 

seciioii is the same. It seems clear that, except in the case of Notes to 
leaseholds held by the trustees subject to a covenant to insure, Sect. 18. 

the trustees are not liable for an omission to insure ; but it has 

been held that it is the duty of trustees in whom leaseholds are 
vested to keep the property free from the risk of forfeiture by 
breach of the covenants in the lease : Be FowLer, 16 Ch. D. 
723. See however, Fry v. Fry^ 27 Beav. 144 ; Be Courtier, 34 
Ch. D. 136 ; Be BaHng, (1893) 1 Ch. 61 ; Debney v. EckeU, 43 
W. R. 64 The relative rights and duties of the tenant for 
life and the remainderman depend on different considerations, 
and the cases cited above show that the tenant for life in the 
absence of an express declaration to the. contrary is not bound 
to perform the covenants of the lease. But a direction to the 
trustees to pay out of rents and profits '^ all the costs, charges, 
and expenses incurred by my trustees in the performance of the 
trusts of this my will," throws the expenses of repairs upon 
income : Debney v. Eckett, uhi supra. 

If the tenant for life is in actual possession of all the property 
this section has no application. 

19, — (1.) A trustee of any leaseholds for lives or Power of 

tiTtste68 of 

years which are renewable from time to time, either renewable 

•^ i J 1 leaseholds 

under any covenant or contract, or by custom or to renew 
usual practice, may, if he thinks fit, and shall, if money for 

xrx -JT. !_• r. ^ • 1 ^^^^ purpose, 

thereto reqmred by any person havmg any benencial 
interest, present or future, or contingent, in the 
leaseholds, use his best endeavours to obtain from 
time to time a renewed lease of the same heredita- 
ments on the accustomed and reasonable terms, and 
for that purpose may from time to time make or 
concur in making a surrender of the lease for the 
time being] subsisting, and do all such other acts as 
are requisite : Provided that, where by the terms of 
the settlement or will the person in possession for 
his life or other limited interest is entitled to enjoy 
the same without any obligation to renew or to 
contribute to the expense of renewal, this section 
shall not apply unless the consent in writing of that 
person is obtained to the renewal on the part of the 
trustee. 

(2.) If money is required to pay for the renewal, 
the trustee effecting the renewal may pay the same 
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Sect 19, out of any money then in his hands in trust for the 
''*,^_ persons beneficially interested in the lands to be 
comprised in the renewed lease, and if he has not in 
his hands sufficient money for the purpose, he may 
raise the money required by mortgage of the heredita- 
ments to be comprised in the renewed lease, or of 
any other hereditaments for the time being subject to 
the uses or trusts to which those hereditaments are 
subject, and no person advancing money. upon a 
mortgage purporting to be under this power shall be 
bound to see that the money is wanted, or that no 
more is raised than is wanted for the purpose (d) . 

(3.) This section applies to trusts created either 
before or after the commencement of this Act, but 
nothing in this section shall authorize any trustee to 
do anjrthing which he is in express terms forbidden 
to do, or to omit to do anything which he is in 
express terms directed to do, by the instrument 
creating the trust. 

Renewable Leaseholds. — This section replaces ss. 10 and 11 
of the Trustee Act, 1888, repealed by s. 61, post. These 
enactments were not intended to alter the law as between 
tenant for life and remainderman : Be Baring, (1893) 1 Ch. 61 ; 
nor do they apparently diminish the liability of a trustee who 
neglects to renew in accordance with the trusts of the settle- 
ment, as to which see Montford v. Gadogan, 17 Ves. 485 ; 19 
Ves. 635. The section in fact has no application to trusts as 
distinguished from powers. The position of the trustee is 
altered only to this extent, that he is now bound, in cases where 
the settlement contains no trust to renew, to use his best 
endeavours on the requisition of any person interested in the 
property, to obtain a renewal. The proviso in the first sub- 
section is pointed to the case where the rule in Howe v. Lord 
Dartmouth applies, and the tenant for life is entitled to the 
enjoyment of wasting property in specie. 

Removal Impossible. — As to the consequences of a renewal 
becoming impossible, see Morris v. Hodges, 27 Beav. 625 ; 
Maddy v. Hale, 3 Ch. D. 327 ; Be Barber's S, E., 18 Ch. D. 
624. 

{d) Pasrment of Fines. — This sub-section, it will be observed, 
does not purport to regulate the contributions which the tenant 
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for life and remaindemian are to make towards the expenses of Notes to 
renewal ; and it is presumed that where the trustees raise money Sect. 19. 

under this power the expenses will be apportioned, in the . 

absence of an express direction to the contrary, according to 
their enjoyment of the renewal lease. And it seems that this 
ought to be determined prospectively by actuarial valuation : 
Be Baring, (1893) 1 Ch. 61. 

20. — (1.) The receipt in writing of any trustee for ^^^^^ 
any money, securities, or other personal property or g^^ ^ 
effects payable, transferable, or deliverable to him 
under any trust or power shall be a sufficient dis- 
charge for the same, and shall effectually exonerate 
the person paying, transferring, or delivering the 
same from seeing to the application or being 
answerable for any loss or misapplication thereof. 

(2.) This section applies to trusts created either 
before or after the commencement of this Act. 

Trustees' Beceipts. — This section re-enacts s. 36 of the 
Conveyancing Act, 1881 (repealed by s. 61, post), which replaced 
s. 29 of Lord Cranworth's Act (repealed Conveyancing Act, 
1881, s. 71), and extended its provisions to "securities or other 
personal property and effects. ' 

In the absence of an express power to give receipts, and 
where the recent statutes did not apply, the purchaser was, in 
general, liable to see to the application of money paid to trustees. 
For the exceptions to this rule, see notes to Elliot v. Merryman, 
L. C. in Eq., vol. i., 64. An extensive power of giving receipts 
was conferred by 7 & 8 Vict. c. 76, but this provision was 
repealed by 8 & 9 Vict. c. 106 ; so that " the power to trustees 
to give receipts under the Act extends only from January 1st to 
October 1st, 1846 " : Sugden, V. & P. 667, 14th ed. 

The power was again conferred by Lord St. Leonards' Act 
(22 & 23 Vict. c. 36), s. 23, in a form limited to purchasers and 
mortgagees. This enactment was practically superseded, in the 
next session of Parliament, by the more general power contained 
in Lord Cranworth's Act, to which reference has already been 
made. 

In Re Thomas's Settlement (30 W. R. 244), money in court 
representing land taken by a railway company was paid out to 
trustees for sale who had no express power to give receipts, 
as persons ** absolutely entitled " under the 69th section of the 
Lands Clauses Consolidation Act, 1846 ; reliance being placed 
on the corresponding section of the C. A. as supplying the 
deficiency of a receipt clause. See, however, Be Smith, 40 
Ch. D. 386. 
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^w m ^^* — ^"'■'^ An executor or administrator may pay or 

* allow any debt or claim on any evidence that he 

2^JJ- thinks sufficient (e). 

to com- (2.) An executor or administrator, or two or xuore 

^^" ® * trustees, acting together, or a sole acting trustee 
where by the instrument, if any, creating the trust 
a sole trustee is authorized to execute the trusts and 
powers thereof, may, if and as he or they may think 
fit, accept any composition or any security, real or 
personal, for any debt or for any property, real 
or personal, claimed, and may allow any time for 
payment for any debt, and may compromise, com- 
pound, abandon, submit to arbitration, or otherwise 
settle any debt, account, claim, or thing whatever 
relating to the testator's or intestate's estate or to 
the trust, and for any of those purposes may enter 
into, give, execute, and do such agreements, instru- 
ments of composition or arrangement, releases, and 
other things as to him or them seem expedient, 
without being responsible for any loss occasioned by 
any act or thing so done by him or them in good 
faith (/). 

(3.) This section applies only if and as far as a 
contrary intention is not expressed in the instrument, 
if any, creating the trust, and shall have effect subject 
to the terms of that instrument, and to the provisions 
therein contained. 

(4.) This section applies to executorships, adminis- 
tratorships and trusts constituted or created either 
before or after the conmiencement of this Act. 

Power for Trustees and Executors to Compound, etc.— 
This section re-enacts s. 37 of the Conveyancing Act, 1881 
(repealed by s. 51, post), and extends to an administrator, which 
the earlier Acts did not. Lord Cranworth's Act, s. 30, contained 
a similar provision, but was confined to executors and the power 
to pay or compound debts. 
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The distinction here drawn between executors and trustees Notes to 
would seem to exclude the interpretation given by s. 50, pod, Sect 21, 
to "trustees." 

It would seem that where there are more than two trustees, 
they must all join in exercising the powers of this section ; for, 
except in the case of a charity, there is no law which enables 
the majority of trustees to bind the minority : per Sir G. 
Jessel, M.B., in Luke v. South Kensington Hotel Co., 11 Ch. D. 
121, 125. 

(e) Powers of Executors. — It was held under Lord Cran- 
worth's Act, and the decision applies equally to the present 
Beotidi, that the power to compromise claims applied as well to 
the claim of a legatee as to debts owiiig to or izom ihe testator'v 
estate : Be Wa/rren, 32 W. R. 916. An executor may pay a 
debt barred by the Statute of Limitations : Norton v. Fredcer, 
1 Atk. 626 ; and see Be Botonson, 29 Ch. D. 358 ; Williams on 
Exors. 1810, 8th ed. The right of an executor to prefer a 
particular creditor is not affected by the commencement of an 
administration action : In re Baddiffe, 7 Ch. D. 733. 

(/) Powers of Executors and Trustees.— This sub-section 
embraces four distinct subjects in respect of which it confers 
powers on executors and trustees, namely, (1) the acceptance of 
a composition or security ; (2) the allowance of time to a debtor ; 
(3) the settlement of disputed claims ; and (4) the execution of 
instruments for any of the foregoing purposes. 

Composition. — Allowance of Time. — Independently of 
statutory provision, one of several executors may settle an 
account with a person accountable to the estate, and, in the 
absence of fraud, the settlement will be binding on the others, 
though dissenting : Smith v. Everett, 27 Beav. 446. This sub- 
section, to a considerable extent, gives statutory expression to 
the existing law; for ''a trustee may, under circumstances, 
release or compound a debt :" Lewin, 590, 8th ed. ; Blue v. 
Ma/rshaU, 3 P. Wms. 381. Even before this Act executors were 
not compelled to take immediate proceedings to recover a debt ; 
they might exercise a fair discretion : Be Owens, 47 L. T. 61, 
where Sir G. Jessel, M.II., said, 'Hhat in future cases of this 
kind, s. 37 of the Conveyancing Act will have to be considered. 
It may have a revolutionary effect on this branch of the law. 
It looks as if the only question left would be, whether the 
executors have acted in good faith or not." See Be Brogden, 
38 Ch. D. 546. 

Compromise. — ^It was held in West of England Batik v. 
Murch, 23 Ch. D. 138, that an executrix had power under Lord 
Cranworth's Act to enter into a compromise with a creditor and 
the surviving partner of the testator, as to property which 
included real estate belonging to the partnership ; and that the 
omission to state in the deeds that she was acting as executrix 
did not invalidate the transaction. 
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Notes to The section does not apply where the compromise by the 
Sect. 21. executors relates to real estate in which they take no interest, or 
—^ includes as one of its terms the validity of the will : AbdaUah 
T. Eickards, 32 Sol. J. 525. 

fw?o?more ^^* — ^-^'^ Where a power or trust is given to or 
trustees, vested in two or more trustees jointly, then, unless 
the contrary is expressed in the instrument, if any, 
creating the power or trust, the same may be 
exercised or performed by the survivor or survivors 
of them for the time being. 

(2.) This section appUes only to trusts constituted 
after or created by instruments coming into operation 
after the thirty-first day of December one thousand 
eight hundred and eighty-one. 

Powers of Two or more Trustees. — This section re-enacts 
8. 38 of the Conveyancing Act, 1881 (repealed s. 51, post), with 
the modification that ** executors" are not expressly named in 
the present section, on the ground presumably that if a power 
or trust is given to or vested in executors they take it as trustees 
and not mrtute officii. 

Survivorship of Powers and Trusts.— The effect of this 
section appears to be twofold : first, it enables the draughtsman, 
in conferring powers or trusts on two or more executors or 
trustees jointly, to dispense with the words of frequent recur- 
rence, **and the survivors and survivor of them ; " secondly, it 
abolishes the distinction which previously existed in respect of 
survivorship between ** bare powers" and powers coupled with 
an interest. The latter might always, like trusts, have been 
executed by the survivors ; the former were incapable of being 
exercised except by the persons named in the instrument. The 
nature of this distinction, still of importance, it must be 
observed, as to instruments which came into operation before 
the commencement of the Act, (sub-s. (2)), will be apparent from 
the following quotations : 

"It is regularly true at common law, that a naked authority 
given to several cannot survive. Therefore, if a man devise his 
lands to A. for life, and that after his decease the estate shall be 
sold by the executors, naming them, as by B. and C. his 
executors, or by B. and C, who are not named executors, iii 
that case, if one of them die during the life of A., the other 
cannot sell, because the words of the testator would not be 
satisfied : " Sugden on Powers, 126, 8th ed. 

"The survivorship of the estate carries with it the survivorship 
of such powers as are annexed to the trust. If a rrvere power be 
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given to A., B. and C, and one of them die, it is perfectly clear Notes to 
that the power cannot be exercised by the survivors ; but if Sect. 22. 

trustees have an equitable power annexed to the trust, and 

forming an integral part of it, as if an estate be vested in three 
trustees upon trust to sell, then as the power is coupled with an 
interest, and the interest survives, the power also survives : " 
Lewin, 610, 8th ed. 

The law applicable to the trusts which are excepted by 
sub-s. (2) may be thus conveniently stated — 

(I.) Trusts. — Trusts in all cases follow the estate to the 
survivors and survivor, even where there is a power of appoint- 
ing new trustees : Doe v. Godwin, 1 D. <& R. 269. As to 
devolution on the death of the last surviving trustee, see 
Gooke V. Crawford, 13 Sim. 91 ; Osborne to Botdett, 13 Ch. D. 
774 ; Be MoHon and HalleU, 15 Ch. D. 143. 

(II.) Powers Coupled with an Interest.— Powers coupled 
with an interest may. also be exercised by the survivors and 
survivor. A devise of land to executors to be sold is an example 
of this class. See as to the vexed question whether a single 
executor can exercise a power given to "executors," in the 
plural, Williams on Exors. , 958, 8th ed. ; Sugden on Powers, 
129, 8th ed. ; as to the powers of guardians. Eyre v. Countess of 
Shaftesbury, 2 P. W. 108, 121 ; L. C. inEq., vol. ii., 645. 

(III.) Ba^e Powers. — Bare powers do not survive ; for example, 
a power of sale, or a power of revoking the uses of a settlement 
and declaring new uses, given to A. and B. by name, cannot be 
exercised by the survivor of A. and B. ; and it seems doubtful 
whether, in such a case, A. and B. not being trustees, although 
they are sometimes referred to as ''trustees of powers," come 
within the meaning of this section. 

It may be observed that this section does not deal with the 
devolution of trusts or powers after the death of the last 
survivor, but merely, in the absence of a contrary intention, 
givM the trust or power to the survivors or survivor for the 
time being; and it is presumed that the words "survivor or 
survivors of them" refer to survivorship in the character of 
trustee, so that a trustee who is removed, who retires, or who 
disclaims, is no longer to be counted among the survivors for 
the purposes of this section : see Crawford v. Forskaw, (1891) 
2 Ch. 261. 

23. A trustee acting or paying money in good Exoneration 
faith under or in pursuance of any power of attorney Jj J^^* 
shall not be Uable for any such act or payment by J^^^yf 
reason of the fact that at the time of the payment or 
act the person who gave the power of attorney was 
dead or had done some act to avoid the power, if this 
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Sect 23. fact was not known to the trustee at the time of his 
so acting or paying. 

Provided that nothing in this section shall affect 
the right of any person entitled to the money against 
the person to whom the payment is made, and that 
the person so entitled shall have the same remedy 
against the person to whom the payment is made as 
he would have had against the trustee. 

Trustees acting under Power of Attorney. — This section 
replaces s. 26 of Lord St. Leonards' Act (22 & 23 Vict. c. 35), 
repealed, s. 51, posty but does not extend, as the repealed section 
did, to executors and administrators. Any act, however, done 
by an executor or administrator under" a power of attorney 
would seem to be, of necessity, done by him as a trustee, and 
not as personal representative, and would accordingly be pro- 
tected by this section. See also the definition of "fiustee " in 
s. 50, post. 

By the general enactment in s. 47 of the Conveyancing Act, 
1881, '* any person " is protected in the same way as a trustee is 
by this section ; and it is not apparent why it was necessary to 
make special provision for the case of a trustee. It is conceived 
that if the donor of the power becomes lunatic, a case not pro- 
vided for by this section, the trustee would be protected by s. 47 
of the Conveyancing Act. 

indem^ty 24. A trustee shall, without prejudice to the 
of trustees, provisions of the instrument, if any, creating the 
trust, be chargeable only for money and securities 
actually received by him notwithstanding his signing 
any receipt for the sake of conformity, and shall be 
answerable and accountable only for his own acts, 
receipts, neglects, or defaults, and not for those of 
any other trustee, nor for any banker, broker, or 
other person with whom any trust moneys, or 
securities may be deposited, nor for the insufficiency 
or deficiency of any securities, nor for any other loss, 
unless the same happens through his own wilful 
default; and may reimburse himseK, or pay or 
discharge out of the trust premises, all expenses 
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incurred in or about the Execution of his trusts or Sect. 24. 
powers. ' 

Implied Indemnity of Trustees. — This section replaces s. 31 
of Lord St. Leonards' Act (22 & 23 Vict. c. 36), repealed, s. 51, 
post. '*It does not substantially alter the law as it was 
administered by courts of equity, but gives it the authority and 
force of statute law " : per Earl of Selborne, L. C. , in Be Brier, 
26 Ch. D. 238, 243. Where a trustee properly employs an 
agent for the collection of money, and loss accrues through the 
insolvency of the agent, the onus of proof lies on those who seek 
to charge the trustee with the loss : Be Brier, ubi svpra. But 
the trustee must act in the ordinary course of business and 
employ the agent as a prudent man would do on his own behalf : 
Fry V. Tapson, 28 Ch. D. 268. 

As to the liability of trustees for loss through bankers : see 
Darke v. MaHyn, 1 Beav. 52*5 ; Behden v. Wedey, 29 Beav. 213 ; 
Camn v. Cawn, 33 W. R. 40; through solicitors, Bostock v. 
Floyer, L. R. 1 Eq. 26 ; Sutton v. WUders, L. R. 12 Eq. 373 ; 
Mitchell V. MitcheU, 54 L. J. Ch. 342; through servants, 
Johson V. Palmer, (1893) 1 Ch. 71 ; through co- trustees, Lewis v. 
Nohhs, 8 Ch. D. 591 ; and brokers, Spei^t v. GoAint, 9 A. O. 1. 



PAET III. 

Powers of the Court. 

Appointment of New Trustees and Vesting Orders, 

25. — (1.) The High Court may, whenever it is Powerofthe 
expedient to appoint a new trustee or new trustees, appoint new 
and it is found inexpedient, difficult, or impracticable 
so to do without the assistance of the court, make 
an order for the appointment of a new trustee or 
new trustees either in substitution for or in addition 
to any existing trustee or trustees, or although there 
is no existing trustee. In particular and without 
prejudice to the generality of the foregoing provision, 
the court may make an order for the appointment of 
a new trustee in substitution for a trustee who is 
convicted of felony, or is a bankrupt. 
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Sect 25, (2.) Ail order under this section, and any con- 

8ub-8. (2). 



sequential vesting order or conveyance, shall not 
operate further or otherwise as a discharge to any 
fonner or continuing trustee than an appointment 
of new trustees under any power for that purpose 
contained in any instrument would have operated. 

(3.) Nothing in this section shall give power to 
appoint an executor or administrator. 

Power of the Court to Appoint New Trustees. — This 
section consolidates the various enactments authorizing the 
appointment of new trustees contained in the Trustee Act, 1850, 
s. 32 ; the Trustee Act, 1852, ss. 8, 9 ; and the Bankruptcy Act, 
1883, s. 147. The saving clause in*sub-s. (2) replaces s. 36 of 
the Trustee Act, 1850. All the foregoing enactments are 
repealed by s. 51, post. 

Practice. — ^The application should be made in the Chancery 
Division (Order LIVb. r. 1) by originating summons (Order L*V. 
r. 13a), and all the beneficiaries should be parties ; but the 
court may dispense with service upon an absent cestui qtie 
trust : Re Blanchard, 3 De G. F. & J. 131 ; Be Lighthody^s 
Trusts, 33 W. R 452 ; Be Wilson, 31 Ch. D. 522. The con- 
tinuing and retiring trustees, and the personal representatives 
of a last surviving truseee, must also be before the court. But 
service on a trustee resident abroad may be dispensed with : Re 
BigTuMs Settlement, L. R. 7 Ch. 223 ; Be Stanley's Trusts, 41 
W. R. 343. It is unnecessary to serve an absconding trustee : 
Hyde v. Benbow, W. N. (1884) 117. 

Evidence. — The creation of the trust, the iuterests of the 
beneficiaries, and the devolution of the trust, must be proved, 
and in general a statement of facts should be brought into 
chambers. The deaths of trustees, and other matters relating 
to the vesting or divesting of the legal estate, must be strictly 
proved (see Be Bice, 32 Ch. D. 35) ; but the state of the family 
and the interests of the cestuis que tnist may be proved by 
affidavit without certificates or other strict proof ' Dan. Ch. Pr. 
2122 ; Set. 1081. Only one affidavit of fitness of the proposed 
new trustee should be filed : Be Arden, 31 Sol. J. 675. The 
written consent of the new trustee to act must be signed by him 
and verified by the signature of his soHcitor : Order XXX VIH., 
r. 19a ; Rules in Lunacy (1892), r. 92. 

Jurisdiction. — ^The court has no jurisdiction under this section 
if there is a trustee who is desirous of exercising his statutory 
power : Be Higginhottom, (1892) 3 Ch. 132. The order is so far 
discretionary that an appeal will.not lie unless the judge of first 



POWERS OF THE COUBT. 241 

instance has exercised his discretion on a wrong principle : Be Notes to 
Morgan's Settlement^ 32 Sol. J. 272. Sect 25. 

The court had no jurisdiction to remove a trustee against his 

will (Be Hodson's Settlement, 9 Hare, 118), except in the case of 
banlmiptcy. The words *' whether voluntarily resigning or 
not," in s. 147 of the Bankruptcy Act, 1883, conferred an 
express power on the court to remove a bankrupt trustee. 
These words are not repeated here, and the omission gives rise 
to a question whether a trustee who is a bankrupt can be 
removed under this section against his will. 

Number of Trustees. — The court may increase the number 
of trustees whether there is a vacancy to be filled up (Plenty v. 
West, 16 Beav. 356) or not : Be BoycoWs Trusts, 5 W. R. 16. 
Formerly, as a general rule, where there was a continuing trtist, 
it would not diminish the number (Be Gardiner's Trusts, 33 
Ch. D. 690) unless the fund was immediately divisible (Be 
Lamb's Trusts, 28 Ch. D. 77), or was to be paid into court in a 
pending administration action : Dames v. Hodgson, 32 Ch. D. 
226. But it seems that under this Act the court may vest the 
estate in three out of four trustees where the fourth is an 
absconding bankrupt (Dugm/ore v. Sujffield, W. N. (1896) 60 ; Be 
Lees' Trusts, (1896) 2 Ch. 608), and a similar order has been 
made under the Lunacy Act, 1890, where the fourth trustee was 
a lunatic : Be Leon, (1892) 1 Ch. 348. 

Who may be Appointed. — As a general rule, the court will 
not appoint a beneficiary or a near relative of a beneficiary to 
be a trustee (Be Gon/ybeare, 1 W. R. 468 ; Wilding v. Bolder^ 
21 Beav. 222), -or the husband of a beneficiary, except on an 
undertaking by him if he became the sole trustee to procure 
the appointment of a co-trustee (Be Hattatt, W. N. (1870) 14 ; 
Be Pa/rrott, 30 W. R. 97) ; or a woman whether married or 
unmarried (Be Campbell, 31 Beav. 176 ; Be Berkley, L. R. 9 Ch. 
720 ; Be Peake's S. E., (1893) 3 Ch. 430 ; (1894) 3 Ch. 620) ; or 
the applicant's solicitor (Be Orde, 24 Ch. D. 271 ; Be Norris, 27 
Ch. D. 333; Be Earl of Stamford, (1896) 1 Ch. 288) ; or a 
trustees' corporation (Be Brogden, W. N. (1888) 238. But the 
imperative necessity of the particular case may induce the court 
to depart from its general practice, instances of which are 
furnished by the cases cited. As to the general principles on 
which the court acts in the appointment of trustees, see Be 
Tempest, L. R. 1 Ch. 486 ; Forsier v. Abraham, L. R. 17 Eq. 
361. Under special circumstances a trustee out of the jurisdiction 
may be appointed : Be Freeman's Trusts, 37 Ch. D. 148. 

26. In any of the following cases, namely : — Irdersasto 

(i.) Where the High Court appoints or has ^^°^ 
appointed a new trustee ; (g) and 

C. & B. B, 
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Seethe,. ^y^ Where a trustee entitled to or possessed of 

any land, or entitled to a contingent 
right therein, either solely or jointly with 
any other person, — 

(a) is an infant, or 

(b) is out of the jurisdiction of the 

High Court, or 

(c) cannot be found ; (h) and 

(iii.) Where it is uncertain who was the survivor 
of two or more trustees jointly entitled to 
or possessed of any land; and 

(iv.) Where, as to the last trustee known to 
have been entitled to or possessed of any 
land, it is uncertain whether he is living 
or dead; and 

(v.) Where there is ilo heir or personal repre- 
sentative to a trustee who was entitled to 
or possessed of land and has died intestate 
as to that land, or where it is uncertain 
who is the heir or personal representative 
or devisee of a trustee who was entitled 
to or possessed of land and is dead ; (i) 
and 

(vi.) Where a trustee jointly or solely entitled 
to or possessed of any land, or entitled to 
a contingent right therein, has been 
required, by or on behalf of a person 
entitled to require a conveyance of the 
land or a release of the right, to convey 
the land or to release the right, and has 
wilfully refused or neglected to convey 
the land or release the right for twenty- 
eight days after the date of the require- 
ment; (k) 

the High Court may make an order (in this Act 
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called a vesting order) vesting the land in any such Sect. 26. 
person in any such manner and for any such estate 
as the court may direct, or releasing or disposing 
of the contingent right to such person as the court 
may direct. 
Provided that — 

(a) Where the order is consequential on the 

appointment of a new trustee the land 
shall be vested for such estate as the 
court may direct in the persons who on 
the appointment are the trustees ; and 

(b) Where the order relates to a trustee entitled 

jointly with another person, and such 
trustee is out of the jurisdiction of the 
High Court or cannot be found, the land 
or right shall be vested in such other 
person, either alone or with some other 
person (Z). 

Vestmg orders as to LanA. — ^The several clauses of this 
section replace the sections of the Trustee Acts set opposite 
to them in the following table : — 

C Trustee Act, 1850, s. 34. 
(i.) Replaces -! Trustee Act, 1852, s. 8. 

[ Bankruptcy Act, 1883, s. 147. 
Trustee Act, 1850, ss. 7, 8 (as to trustees). 

1850, ss. 9, 10, 11, 12. 




9) 



>> 



>> 



>> 



1850, s. 13. 

1850, s. 14. 

1850, 8. 15. 

1852, s. 2. 
/1850, s. 34. 
\1852, s. 8. 

1850, ss. 10, 12. 



8iuxiinoilS. — ^The application for a vesting order is to be made 
by summons in Chambers in the Chancery Division : R.S.C., 
LIVb. r. 1, LV. r. 13a. 

(g) The estate of an absconding bankrupt trustee may be 
rested in the other trustees, without appointing a trustee in his 

a2 
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Note to place : Re Leon, (1892) 1 Ch. 348 ; Dugmore v. Baffidd, W. N, 
»«5tfc 26. (1896) 50 ; B^ Let's Trusts, (1896) 2 Ch. 508. 

A vesting order may be made although a conveyance could b& 

obtained : lie Ma/nnin^s Trusts, £[ay, xzviiL 

i)C) The summons should be served on the infant : Re Adam's 
Trusts, 35 W. R 770. 

A vesting order may be made under this clause, although the 
trustee who is out of the jurisdiction is also a lunatic : Re 
€h/rdner's Trusts, 10 Ch. D. 29; Ca^weUs v. Sheen, W. N. (1893) 
187 ; or is absent involuntarily : Re Hulme's Trusts, 57 L. T. 13. 
Co-parceners are entitled *' jointly " within the meaning of this, 
clause : Re Greenwood's Trusts, 27 Ch. D. 359. 

(i) This clause modifies the section which it replaces in order 
to provide for the case in which the estate of the trustee 
devolves upon his personal representative, under s. 30 of the 
Conveyancing Act, 1881. As that section, however, does not 
apply to copyholds, and is not retrospective, the heir and 
the devisee have also to be considered. If there is either an 
heir or a personal representative the clause would seem, gram- 
matically, to have no operation in cases of intestacy ; but it is 
conceived that the condition must be split and read distributively, 
so that each part of the condition may apply to the land to 
which it is appropriate. 

Qc) This clause applies only where the title of the applicant 
is free from doubt : Re Mills' Trusts, 40 Ch. D. 14. There is 
jurisdiction to order the recusant trustee to pay the costs of the 
application : Re Knox's Trusts, (1895) 2 Ch. 483. 

(f) "Land" in this proviso presumably means the undivided 
share vested in the trustee, and if so the effect of a vesting order 
would be to sever the joint tenancy. See Re Fearson, 5 Ch. D. 
982 ; Re Ghdl, 31 W. R. 898 ; Re Woods, 27 Sol. J. 615 ; 
where Cotton, L.J. declined to follow the decision in Re 
Ma/rquis of Bute's Will, Joh. 15. The safer course would appear 
to be to appoint a person to convey in the place of the absent, 
trustee. See Re Vicat, 33 Ch. D. 103. 

Orders as to 27. Where any land is subject to a continefent 

contingent • t . • -i i j» i 

rights of ngnt m an unborn person or class of unborn persons 

nnborn -. • • j • j i t • 

lienom, who, on commg into existence would, in respect 
thereof, become entitled to or possessed of the land 
on any trust, the High Court may make an order 
releasing the land from the contingent right, or may 
make a order vesting in any person the estate to or 
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of wliich the unborn person or class of unborn Sect. 37. 
persons would, on coming into existence, be entitled 
or possessed in the land. 

Contingent rights of Unborn Persons.— This section replaces 
8. 16 of the Trustee Act, 1850, repealed by s. 51, post. See the 
definition of '* contingent right " in s. 50, pod. 

''Unborn" means non-existent in the character to entitle a 
person to the property in question : Basnett v. Moocon^ L. R. 
20 Eq. 182. The right heirs of a living person are " unborn " 
within the meaning of the section. 

The possible unborn members of a class would seem to be ''a 
class of unborn persons," although some members of the class 
are in esse. 



28. "Where any person entitled to or possessed of v^tii^ 
land, or entitled to a contingent right in land, by place of 

• - • • I. 1 -r-i-' 1 conveyance 

way of security for money, is an infant, the High by infent 
Court may make an order vesting or releasing or 
disposing of the land or right in like manner as in 
the case of an infant trustee. 

Infant Mortgagee. — This section replaces such parts of the 
Trustee Act, 1850, ss. 7, 8, as relate to an infant mortgagee. 
The case of an infant trustee is provided for in s. 26 (i), ante. 

29. Where a mortgagee of land has died without vesting 
having entered into the possession or into the receipt place of 
of the rents and profits thereof, and the money due by heir, or 
in respect of the mortgage has been paid to a person heir, etc., or 
entitled to receive the same, or that last-mentioned preaentative 
person consents to any order for the reconveyance of gagee. ' 
the land, then the High Court may make an order 
vesting the land in such person or persons in such 
manner and for such estate as the court may direct 

in any of the following cases, namely, — 

(A.) Where an heir or personal representative or 
devisee of the mortgagee is out of the 
jurisdiction of the High Court or cannot be 
found; and 
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Sect S9. (B.) Where an heir or personal representative or 

devisee of the mortgagee on demand made 
by or on behalf of a person entitled to 
require a conveyance of the land has stated 
in writing that he will not convey the same 
or does not convey the same for the space 
of twenty-eight days next after a proper 
deed for conveying the land has been 
tendered to him by or on behaK of the 
person so entitled ; and 

(c.) Where it is micertain which of several devisees 
of the mortgagee was the survivor ; and 

(d.) Where it is uncertain as to the survivor of 
several devisees of the mortgagee or as to 
the heir or personal representative of the 
mortgagee whether he is living or dead ; and 

(e.) Where there is no heir or personal representa- 
tive to a mortgagee who has died intestate 
as to the land, or where the mortgagee has 
died and it is uncertain who is his heir or 
personal representative or devisee. 

Vesting Order, Satisfied Mortgage.— This section replaces 
B. l9 of the Trustee Act, 1850, repealed by s. ^1, post, with 
modifications rendered necessary by s. 30 of the Conveyancing 
Act, 1881. It is conceived that the section must be read as if 
only such one of them, viz. the "heir" or ''personal repre- 
sentative" or *' devisee" as takes the estate in each particular 
case were mentioned in the section. 

A vesting order was made under sub-s. (e), where in conse- 
quence of litigation in the Probate Division, it was for the time 
being '* uncertain" who was the personal representative of the 
mortgagee : Re Cook's Mortgage, (1895) 1 Ch. 700. 

Under the Trustee Act, orders have been made vesting the 
estate which had devolved upon the heir in the personal 
representative : Be Boden's Trust, 1 De G. M. & G. 57 ; Be 
Lea^s Trust, 6 W. R. 482. This, however, will seldom be 
required under the existing law. 

OTd^rc?)!!- 30* Where any court gives a judgment or makes 
sequential ^j^ order directing the sale or mortgage of any land, 
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every person who is entitled to or possessed of the ^®ct- 3^^ 
land, or entitled to a contingent right therein as heir, ^^~^^^ 
or under the will of a deceased person for payment o/forsaieor 

. •' JT ,/ X- if J mortgage of 

whose debts the judgment was given or order made, land- 
and is a party to' the action or proceeding in which 
the judgment or order is given or made or is other- 
vnse bound by the judgment or order, shall be 
deemed to be so entitled or possessed, as the case 
may be, as a trustee within the meaning of this Act ; 
and the High Court may, if it thinks expedient, 
tnake an order vesting the land or any part thereof 
for such estate as that court thinks fit in the 
purchaser or mortgagee or in any other person. 

Vesting Order on Sale or Mortgage by the Court.— The 

words in italics were repealed by the Trustee Act, 1894, s. 1, 
pod. They occurred in s. 29 of the Trustee Act, 1850, which was 
limited to a sale for payment of debts of a deceased person, but 
not in s. 1 of the Trustee Act, 1852, which extended to a sale 
for any purpose. The power conferred by the present section 
includes mortgages as well as sales. 

The effect of the repeal is to make the section perfectly 
general ; and it applies to all judgments or orders for sale or 
mortgage whether the persons interested are under disability 
or not : BeckeU v. Sutton, 19 Ch. D. 646 ; Re Colling, 32 Ch. D. 
333. 

31. Where a judgment is given for the specific vesting 
performance of a contract concerning any land, or sequential 
for the partition, or sale in heu of partition, orforspecinc 
exchange, of any land, or generally where any judg- etc. 
ment is given for the conveyance of any land either 
in cases arising out of the doctrine of election or 
otherwise, the High Court may declare that any of 
the parties to the action are trustees of the land or 
any part thereof within the meaning of this Act, or 
may declare that the interests of unborn persons who 
might claim under any party to the action, or under 
the will or voluntary settlement of any person 
deceased who was during his lifetime a party to the 
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Sect 31. contract or transactions concerning which the judg- 

ment is given, are the interests of persons who, on 

coming into existence, would be trustees within the 

meaning of this Act, and thereupon the High Court 

may make a vesting order relating to the rights of 

those persons, bom and unborn, as if they had been 

trustees. 

Vesting Order after Judgment. — This section replaces s. 90 
of the Trustee Act, 1860 (repealed by s. 51, post)^ the words " or 
sale in lieu of partition" being added. There is a broad 
distinction between this and the last preceding section ; s. 30 
dealing with sales by the court for administrative purposes, the 
present section with relief inter partes. There must be a 
judgment for the actual conveyance of land in order to bring the 
section into operation : Be CcUing, 32 Ch. D. 333 ; Be Bdton, 
W. N. (1888) 243 ; whereas to justify a vesting order in cases of 
disability it is sufficient to establish a constructive trust: Be 
Ouming, L. R. 5 Ch. 72 ; Be Pagani, (1892), 1 Ch. 236. 

Persons Bound. — It will be seen that two classes of persons 
may be treated as trustees, viz : (1) Parties to the action ; 
(2) unborn persons; and that their "rights" (which include 
** estates," s. 50) may be vested as if they were trustees. 

Infant. — The section applies where there is a judgment 
against an infant for an immediate conveyance, but not to fore- 
closure of an equitable mortgage when the infant would have a 
day to show cause after attaining twenty-one : Mdlor v. Porter, 
25 Ch. D. 168 ; and see Foster v. Pa/rker, 8 Oh. D. 147 ; 
Wolverhampton, etc. Go, v. George, 24 Ch. D. 707 ; Tounge v. 
Oocfcer, 32 W. R. 359. 

Partition. — See as to partition actions : Shepherd v. Gh/urchill, 
25 Beav. 21 ; Lees v. GovUon, L. R. 20 Eq. 20 ; Beckett v. Sutton, 
19 Ch. D. 646, (where it was held not to be confined to persons 
under disability) ; and Basnett v. Moxon, L. R. 20 Eq. 182 (where 
the heirs of a Hving person were treated as "unborn.") 

Execution of Conveyance by Order of the Court.— Under 
the Judicature Act, 1884 (47 & 48 Vict. c. 61) s. 14, the court 
may order a conveyance to be executed by any person (usually 
the Chief Clerk, now the Master) nominated for the purpose. 

Meet of 32, A vesting order under any of the foregoing 

order. provisions shall in the case of a vesting order con- 
sequential on the appointment of a new trustee, have 
the same effect as if the persons who before the 
appointment were the trustees (if any) had duly 
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executed all proper conveyances of the land for such Sect sa. 
estate as the High Court directs, or if there is no ' 
such person, or no such person of full capacity, then 
as if such person had existed and been of full capacity 
and had duly executed all proper conveyances of the 
land for such estate as the court directs, and shall in 
every other case have the same effect as if the trustee 
or other person or description or class of persons to 
w^hose rights or supposed rights the said provisions 
respectively relate had been an ascertained and 
existing person of full capacity, and had executed a 
conveyance or release to the effect intended by the 
order. 

Effect of Vesting Order. — ^The first part of this section 
replaces part of s. 34 of the Trustee Act, 1850, the rest includes 
the separate provisions in that Act for the effect of a vesting 
order in cases of disability ; but this section goes farther and 
defines the effect of a vesting order in cases of unborn persons, 
of sales or mortgages by order of the court, and of vesting orders 
consequential on judgments for conveyance by reference to a . 
hypothetical conveyance ** by an ascertained and existing person 
of full capacity. " Under the earlier Act the vesting order in 
these cases was absolute ; under the present section it is qualified 
in what seems to be an unnecessary manner. 

Estate Tail. — Where an infant is tenant in tail in possession, 
the vesting order should not contain a reference to the Pines 
and Recoveries Act, but should vest the land for such estate as 
the infant if of full age could convey : He Montagu^ (1896) 1 Ch. 
549. 

33. In all cases where a vesting order can be made Power to 
under any of the foregoing provisions, the High person to 
Court may, if it is more convenient, appoint a person 
to convey the land or release the contingent right, 
and a conveyance or release by that person in 
conformity with the order shall have the same effect 
as an order under the appropriate provision. 

Power to Appoint Person to Convey. ^This section 

replaces part of s. 20 of the Trustee Act, 1850, repealed by s. 51, 
fost. As the conveyance is to have the same effect as a vesting 
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Kotes to order, it seems that no covenant of any kind can be given or 

Sect. 33. implied, for or on behalf of the person whose estate or interest 

is conveyed. The conveyance should be executed by the person 

appointed in his own name, and should contain a recital of the 

order. 

^mg^ 34. — (1.) Where an order vesting copyhold land in 
oomhoid!^ any person is made under this Act with the consent 
of the lord or lady of the manor, the land shall vest 
accordingly without surrender or admittance. 

(2.) Where an order is made under this Act 
appointing any person to convey any copyhold land, 
that person shall execute £wid do all assurances and 
things for completing the assurance of the land ; and 
the lord and lady of the manor and every other 
person shall, subject to the customs of the manor 
and the usual payments, be bound to make admit- 
tance to the land and to do all other acts for 
completing the assm'ance thereof, as if the persons in 
• whose place an appointment is made were free from 
disability and had executed and done those assurances 
and things. 

Vesting Order as to Copyhold. — This section replaces so 
much of s. 28 of the Trustees Act, 1860, as relates to vesting 
orders by the High Court. The rest of s. 28, relating to 
vesting orders in lunacy, is replaced by s. 135 of the Lunacy Act, 
1890. The court can make a vesting order without the consent of 
the lord, but without prejudice to his rights : Paterson v. Faterson, 
L. R. 2 Eq. 31. Where a new trustee is appointed on the 
disclaimer of a devisee of a trust estate in copyhold without the 
consent of the lord only one fine is payable : Brisbow v. Boothy 
L. R. 5 C. P. 80. 

In i?e Godfrey's Trusts, 23 Ch. D. 205, a sole trustee of 
copyholds held in trust for a person absolutely having died 
intestate and without an heir the court vested the copyhold in 
the beneficiary. 

OTderaasto 3^« — ("'-•) ^^ ^^7 ^^ *^^ following cascs, namely : — 
ch^^rn^ (i.) Where the High Court appoints or has 

^^^^^ appointed a new trustee ; and 
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(ii.) Where a trustee entitled alone or jointly Sect S5, 

with another person to stock or to a chose 

in action — 

(a) is an infant, or 

(b) is out of the jurisdiction of the High 

Court, or 

(c) cannot be found ; or 

(d) neglects or refuses to transfer stock or 

receive the dividends or income thereof, 
or to sue for or recover a chose in action, 
according to the direction of the person 
absolutely entitled thereto for twenty- 
eight days next after a request in writing 
has been made to him by the person so 
entitled, or 

(e) neglects or refuses to transfer stock or 

receive the dividends or income thereof, 
or to sue for or recover a chose in action 
for twenty -eight days next after an 
order of the High Court for that pur- 
pose has been served on him ; or 

(iii.) Where it is uncertain whether a trustee 
entitled alone or jointly with another 
person to stock or to a chose in action is 
ahve or dead, 

the High Court may make an order vesting the right 
to transfer or call for a transfer of stock, or to receive 
the dividends or income thereof, or to sue for or 
recover a chose in action, in any such person as the 
court may appoint : 
Provided that — 

(A.) Where the order is consequential on the 
appointment by the court of a new trustee, 
the right shall be vested in the persons 
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anb-8. (1). who, on the appointment, are the trustees ; 

and 

(B.) Where the person whose right is dealt with 
by the order was entitled jointly with another 
person, the right shall be vested in that last- 
mentioned person either alone or jointly 
with any other person whom the court may 
appoint. 
(2.) In all cases where a vesting order can be made 
under this section, the court may, if it is more 
convenient, appoint some proper person to make or 
join in making the transfer. 

(3.) The person in whom the right to transfer or 
call for the transfer of any stock is vested by an 
order of the court under this Act, may transfer the 
stock to himself or any other person, according to 
the order, and the Banks of England and Ireland 
and all other companies shall obey every order under 
this section according to its tenor. 

(4.) After notice in writing of an order under this 
section it shall not be lawful for the Bank of England 
or of Ireland or any other company to transfer 
any stock to which the order relates or to pay any 
dividends thereon except in accordance with the 
order. 

(6.) The High Court may make declarations and 
give directions concerning the manner in which the 
right to any stock or chose in action vested under 
the provisions of this Act is to be exercised. 

(6.) The provisions of this Act as to vesting orders 
shall apply to shares in ships registered under the 
Acts relating to merchant shipping as if they were 
stock. 

Vesting Orders as to Stock and Choses in Action.— The 
several provisions of the Trustee Acts, which relate to vesting 



POWERS OF THE COURT. 253 

orders as to stock and choses in action, are here grouped Notts to 
together, as those which relate to land are collected in s. 26, Sect. 36. 
anie, -^— • 

The enactments replaced by this section are ss. 20, 22, 23, 24, 
26, 31, and 35 of the Trostee Act, 1860 ; ss. 3, 4, and 6 of the 
Trustee Act, 1852 ; and s. 10 of the Merchant Shipping Act, 
1856 (18 & 19 Vict. c. 91). 

Section 25 of the l^stee Act, 1850, and s. 5 of the Trustee 
Act, 1852, are not in terms replaced by any provision in this 
Act. They provide that where any stock shall be standing in 
the sole name of a deceased person, and his personal repre- 
sentative shall be out of the jurisdiction, or cannot be found, 
etc., a vesting order may be made. In cases such as Re Ellis* 
Setttement, 24 Beav. 426, and Be Trubee's Trusts, (1892) 3 Gh. 55, 
where the personal representative could not be held to be a 
trustee of the stock, the present section would seem not to apply. 
Section 4 of the Trustee Act, 1852, was not limited like th& 
present section to the case of a trustee. 

Practice. — ^For the practice as to vesting orders, see note to 
s. 26, ante. 

"Entitled Alone."— The words "entitled alone," in 
sub-s. (1) (ii), do not confine the section to the case of a sole 
trustee : Be HyaU's Trusts^ 21 Oh. D. 846. 

Official Liquidator. — An official liquidator seems to be a 
trustee for the piurposes of this section : Capital Fire Insurance 
Co., 31 Sol. J. 94. 

Form of Order. — A vesting order of stock or shares should, 
as a general rule, direct the trustees to transfer into their own 
names (Be Oregson, (1893) 3 Ch. 233 ; Be Price, W. N. (1894) 
169), but not where liability would he incurred by doing so : 
Be New Zeakmd Trust Co., (1893) 1 Ch. 403. 

Beneficiary. — A person who is absolutely entitled, cannot 
obtain an order vesting stock in him beneficially, but he may be 
appointed a trustee for himself : Be Dickson, 21 W. R. 220 ; 
Be Price's Settlement, W. N. (1883) 202. The same rule prevails 
in lunacy : Be Currie, 10 Ch. D. 93. 

Number of Trustees. — On making a vesting order the 
nnmber of trustees need not be kept up either in Chancery 
(Be Price, W. N. (1894) 169 ; Dugmore v. Suffield, W. N. (1896) 
50 ; Be Lees' Trusts, (1896) 2 Ch. 508) or in Lunacy : Be 
Leon, (1892) 1 Ch. 348. 

36. — (1.) An order under this Act for the appoint- Person* 

j_ ^ , , ' 1 J i 1 entitled to 

ment of a new trustee or concerning any land, stock, apply for 
or chose in action subject to a trust, may be made 
on the application of any person beneficially interested 
in the land, stock, or chose in action, whether under 
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S«ct. 36, disability or not, or on the application of any person 

* duly appointed trustee thereof. 

(2.) An order under this Act concerning any land, 
stock, or chose in action subject to a mortgage may 
be made on the appUcation of any person beneficially 
interested in the equity of redemption, whether under 
disability or not, or of any person interested in the 
money secured by the mortgage. 

Persons Entitled to Apply for Orders.— This section 
replaces s. 37 of the Trustee Act, 1850, repealed by s. 51, post, 

A person having a contingent interest is ** beneficially 
interested" within the meaning of this section {Re Sheppard^s 
WUl, 4 Be G. F. & J. 423), and also a purchaser under a sale 
by the court after he has paid his purchase-money into court 
(Ayles y. Cox, 17 Beav. 584) ; but it seems that the plaintiff in 
the action should join in the application : Rowley v. Adams, 
14 Beav. 130. 

The committee of a lunatic cestui que trust is not '^beneficially 
interested :" Re Bowrkey 2 De G. J. & S. 426. 

This section does not affect the general rule that all persons 
beneficially interested must be before the court either as 
applicants or respondents. See Be Richards^ Trust, 5 De G. & S. 
636 ; Re Sloper, 18 Beav. 596. 

Mortgage. — ^ee ss. 28, 29, a/nte, as to vesting orders in the 
case of mortgages. 

rowers of 37, Every trustee appointed by a court of com- 
appointed petent jurisdiction shall, as well before as after the 
trust property becomes by law, or by assurance, or 
otherwise, vested in him, have the same powers, 
authorities, and discretions, and may in all respects 
act as if he had been originally appointed a trustee 
by the instrument, if any, creating the trust. 

Powers of New Trustee Appointed by Court.— This section 
replaces s. 33 of the Conveyancing Act, 1881 (repealed by s. 51, 
post), which had re-enacted, with amendments, part of s. 27 
of Lord Cranworth's Act. Previously to that Act, trustees 
I appointed by the court could neither exercise powers operating 

under the Statute of Uses, nor appoint new trustees, nor execute 
trusts involving the exercise of an arbitrary power : Newman 
V. Warner, 1 Sim. (n.s.) 457 ; 3 Dav. Conv. 242, 3rd ed. This 
enactment empowers the trustees to act before the property is 
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vested in them, and effects in the case of trustees appointed by Notes to 

a court what s. 10 (3), antey effects for trustees appointed under Sect. 37. 

the statutory power. Both can act as if they had been originally ' 

appointed trustees of the instrument creating the trust, and 
if they purport to exercise the powers they can only do so 
subject to any restrictions imposed on the original trustees. 

38. The High Court may order the costs and^^e^^^^^ 
expenses of and incident to any application for an ^^^^^ 
order appointing a new trustee, or for a vesting order, 

or of and incident to any such order, or any con- 
veyance or transfer in pursuance thereof, to be paid 
or raised out of the land or personal estate in respect 
whereof the same is made, or out of the income 
thereof, or to be borne and paid in such manner and 
by such persons as to the court may seem just. 

Costs. — This section replaces s. 51 of the Trustee Act, 1850, 
with the addition of the words **and by such persons." The 
oourt can now, either by reason of these words or under the 
general powers conferred by s. 5 of the Judicature Act, 1890 
(53 & 54 Vict. c. 44), order a recusant trustee to pay the costs 
of the proceedings : Re Knox's Trusts, (1895) 2 Ch. 483. 
Formerly there was no jurisdiction to do so : i^ Primrose, 
23 Beav. 580 ; and see Re Sarah Knighfs WUl, 26 Ch. D. 82. 

Of Appointment of New Trustees,— As a general rule, 
the appointment of new trustees being for the benefit of all 
the persons interested, the costs are payable out of capital ; 
but the tenant for life {Re Fdlotves, 2 Jur. (n.s.) 62) or the 
remaindermen (Re Brackenhury's Trusts, L. R. 10 Eq. 45) may 
be ordered to pay them. 

Of Vesting Order. — The costs of a vesting order on the 
occasion of a new trustee being appointed also, as a general rule, 
fall upon capital. As between mortgagor and mortgagee, the 
costs of the application are payable by the former as costs of 
reconveyance, except in the case where the application has been 
rendered necessary by the lunacy of the mortgagee. See Re 
Wheeler, 1 De G. M. & G. 434 ; Re PhUlips, L. R. 4 Ch. 629 ; 
Re Jones, 2 Ch. D. 70 ; Re Sparks, 6 Ch. D. 361. When a 
vesting order has to be obtained on a sale the vendor has 
generally to bear the costs of it : Bradley v. Munton, 16 Beav. 
294 ; Ayles v. (Jox, 17 Beav. 584. 

39. The powers conferred by this Act as to vesting Trustees of 
orders may be exercised for vesting any land, stock, . 
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Sect. 39. or chose in action in any trustee of a charity or 
society over which the High Court would have 
jurisdiction upon action duly instituted, whether the 
appointment of the trustee was made by instrument 
under a power or by the High Court under its general 
or statutory jurisdiction. 

Trustees of Charities. — ^This section replaces s. 45 of the 
Trustee Act, 1850, repealed by s. 51, post. 

The Charity Commissioners now have power under the 
Charitable Trusts Act, 1860 (23 & 24 Vict. c. 136), s. 2, to 
appoint or remove trustees of any charity and to make vesting 
orders, and may exercise the jurisdiction in contentious cases : 
Re Bwmham National Schools, L. R. 17 Eq. 241. 

i^^^nTOrtain ^®* Where a vesting order is made as to any land 
aii^ation under this Act or under the Lunacy Act, 1890, or 
conclusive under any Act relating to lunacy in Ireland, founded 

evidence. •' , ^ . 

53 & 54 Vict, on an allegation of the personal incapacity of a 
trustee or mortgagee, or on an allegation that a 
trustee or the heir or personal representative or 
devisee of a mortgagee is out of the jurisdiction of 
the High Court or cannot be found, or that it is. 
uncertain which of several trustees or which of 
several devisees of a mortgagee was the survivor, or 
whether the last trustee or the heir or personal repre- 
sentative or last surviving devisee of a. mortgagee is 
living or dead, or on an allegation that any trustee or 
mortgagee has died intestate without an heir or has 
died and it is not known who is his heir or personal 
representative or devisee, the fact that the order has 
been so made shall be conclusive evidence of the 
matter so alleged in any court upon any question as 
to the vaUdity of the order; but this section shall 
not prevent the High Court from directing a recon- 
veyance or the payment of costs occasioned by any 
such order if improperly obtained. 

Orders made Evidence. — This section replaces s. 44 of the 
Trustee Act, 1850, and s. 140 of the Lunacy Act, 1890 (both 
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repealed by s. 51, post). Vesting orders may still be made Note to 
under the Trustee Act, 1850, by the court exercising jurisdiction Sect 40. 

in lunacy in Ireland (see the qualification of the repeal of that 

Act in the schedule), and the Trustee Act, 1850, is accordingly 
**an Act relating to lunacy in Ireland" within the meaning of 
the present section. The conclusive character of the order 
might conveniently have been extended to the allegation that 
the trustee had "wilfully refused or neglected" to convey or 
release for twenty-eight days when the vesting order is founded 
on such default. 

Compare s. 70 of the Conveyancing Act, 1881. 

41. The powers of the High Court in England to Appucation 

make vesting orders under this Act shall extend to order to*^ 

All land and personal estate in Her Majesty's England. 

dominions, except Scotland. 

Vesting Orders as to Land out of England.— This section 
replaces s. 54 of the Trustee Act, 1860, repealed by s. 51, post, 
and the powers hereby conferred are by s. 2 of the Trustee Act, 
1894, given to the High Court in Ireland. Either court may 
now make a vesting order as to property in any part of Her 
Majesty's dominions, except Scotland ; formerly the jurisdiction 
of the Irish Court was limited to lands and personal estate in 
Ireland : Trustee Act, 1850, s. 55. "High Court," by virtue of 
the Interpretation Act, 1889, s. 13 (3), means with reference to 
England and Ireland the respective courts of the two countries ; 
and therefore the power to make vesting orders under ss. 26-31 
and s. 35 of this Act was by those sections conferred as to 
property in Ireland upon the High Court in Ireland. It seems 
that either court may make a vesting order as to land or 
personal estate within the jurisdiction of the other : Re Hewitfs 
Estate, 6 W. R. 537 ; iJe LamoUe, 4 Ch. D. 325 ; Re Smyth, 34 
W. R. 493 ; Re Steele, 53 L. T. 716. 

Payment into Court by Trustees. 

42. — (1.) Trustees, or the majority of trustees, payment 
having in their hands or under their control money by tmstees. 
or securities belonging to a trust, may pay the same 
into the High Court ; and the same shall, subject to 
rules of court, be dealt with according to the orders 
of the High Court. 

(2.) The receipt or certificate of the proper officer 
shall be a sufficient discharge to trustees for the 
money or securities so paid into court. 

C. & B. S 
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8^** *J« (3.) Where any moneys or securities aare vested ia 
—I— ' any persons as trustees, and the majority are desirous 
of paying the same into court, but the concurrence 
of the other or others cannot be obtained, the High 
Court may order the payment into court to be made 
by the majority without the concurrence of the other 
or others ; and where any such moneys or securities 
are deposited with any banker, broker, or other 
depositary, the court may order payment or dehvery 
of the moneys or securities to the majority of the 
trustees for the purpose of payment into court, and 
every transfer payment and deUvery made in piu:- 
suance of any such order shall be valid and take 
effect as if the same had been made on the authority 
or by the Act of all the persons entitled to the 
moneys and securities so transferred, paid, or 
deUvered. 

Payment into Court by Trustees.— This section replaces 
the Trustee ReKef Act (10 «fe 11 Vict. c. 96), the Trustee Relief 
Amendment Act (12 & 13 Vict. c. 74), and the corresponding 
Irish Act (11 & 12 Vict. c. 68) repealed by s. 51, pod. " Trust ^ 
includes the duties incident to the office of personal representa- 
tive of a deceased person (s. 50, post), and accordingly a legacy 
or residue or share of residue belonging to an infant or person 
beyond seas may be paid into court under this section. The 
Legacy Duty Act (36 Geo. 3, c. 62, s. 32), which authorized this 
procedure, has been repealed by this Act, but the provisions as 
to duty contained therein have not been re-enacted. The duty 
must, however, be paid previously to payment iuto court. See 
S.C. Funds Rules, 1894, rr. 30, 41, and Form No. 16, R.S.C., 
Ord. UVb. r. 4. 

When trustees desire to lodge money in court under this 
section they must make and file an affidavit intituled in the 
matter of the trust, setting forth the particulars specified in 
R.S.C., Ord. UVb. r. 4, except in the case of a legacy or 
residue belonging to an infant or person beyond seas. 

Pasnnent out of Court. — The application for payment of 
the money out of court is to be made by petition (R.S.C., 
LIVb. r. 2) except in the cases following, when a summons 
should be taken out. (1) Where there has been a judgment or 
order declaring the rights, or where the title depends only upon 
proof of the identity or the birth, marriage, or death of any 
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person. See Re Bromdramy 25 Oh. D. 366 ; Be Bhodes, 31 Notes to 
Ch. D. 499 ; Bates v. Moore, 38 Ch. D. 381. (2) When the Sect 48. 
cash does not exceed 1,0002., or the securities do not exceed — 
1,00W. nominal value. See Modf v. Dowse, W. N. (1884), 122 
(share of a fund exceeding 1,000L) See R.S.C., Ord. LV., 
r. 13 a. (d). 

Service. — ^The judges of the Chancery Division have given 
directions that in ordinary cases the petition or summons is to 
be served upon the trustees and the persons named in the 
trustees' affidavit as interested in or entitled to the money or 
securities. When a special direction is required it should be so 
stated on the petition or summons, and the petition should 
when presented be referred to chambers for such direction 
before it is answered. See note in Annual Practice, Ei.S.C., 
LIVb. r. 4. 

Practice. — The practice under this section is, except so far as 
it has been altered by the above cited rules, substantially the 
same as imder the Trustee Belief Acts, as to which see Dan. 
Ch. Pr., 2065 et seq. ; Seton, 1010 et seq. 

Judicature Act, 1873. — A debtor, trustee, or other persion 
liable in respect of a debt or chose in action may in case of dis- 
puted assignment or of conflicting claims pay the same into 
court under this section. Jud. Act, 1873, s. 25 (6). 

Policy Moneys. — And by the Life Assurance Companies 
(Payment into Court) Act, 1896 (69 Vict. c. 8), a life assurance 
company may pay into the Hish Court, or where its head office 
is within the jurisdiction of the Chancery Court of the County 
Palatine of Lancaster, either into that court or into the High 
Court, any policy moneys, for which, in the opinion of tiie 
directors, no sufficient discha^e can otherwise be obtained. 

Effect of Payment into Court. — ^It may be added that the 
effect of payment into court by trustees is to discharge them 
from the trusts relating to the money so paid in : Be Coe^s 
Trust, 4 K. & J. 199 ; fie WUliams* Settlement, 4 K. & J. 87 ; 
Be NetOef old's Trusts, 59 L. T. 315 ; Be Popkur cmd BlacktoaU 
Free School, 8 Ch. D. 543. 

A fund paid into court on the mistaken assumption of an 
intestacy may be paid out on petition to the executors of a will 
afterwards discovered : Be Hoods Trusts, (1896) 1 Ch. 270. 



Miscellaneotts. 

43. Where in any action the High Court is^^wOTto 
satisfied that diUgent search has been made for any JJ^^^ ^^ ^ 
person who, in the character of trustee, is made a ^fmte%, 
defendant in any action, to serve him with a process 
of the court, and that he cannot be found, the court 

s2 
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Sect. iS. may hear and determine the action and give judg- 
~^~ ment therein against that person in his character of 
a trustee, as if he had been duly served, or had entered 
an appeaxance in the action, and had also appeared 
by his counsel and soUcitor at the hearing, but 
without prejudice to any interest he may have in the 
matters in question in the action in any other 
character. 

Power to give Judgment in absence of Trustee.— This 
section replaces s. 49 of the Trustee Act, 1850, repealed by s. 51, 
post. The word "judgment" would seem to exclude an 
action commenced by originating summons, but under R.S.C., 
Ord. L V. , r. 56., service on the absent trustee might, it is con- 
ceived, be dispensed with. 

Setting Down. — Before setting down the action for trial an 
application should be made by summons for leave to do so. See 
Westhead v. Sale, 6 W. R 52. 

Power to 44. — (1). Where a trustee or other person is for 
of land or the time beme: authorized to dispose of land by way 

minerals . . . 

separately, of Sale, exchange, partition, or enfranchisement, the 
High Court may sanction his so disposing of the 
land with an exception or reservation of any minerals, 
and with or without rights and powers of or inci- 
dental to the working, getting, or carrying away of 
the minerals, or so disposing of the minerals, with 
or without the said rights or powers, separately from 
the residue of the land. 

(2.) Any such trustee or other person with the 
said sanction previously obtained, may, unless for- 
bidden by the instrument creating the trust or 
direction, from time to time, without 'any further 
application to the court, so dispose of any such land 
or minerals. 

(3.) Nothing in this section shall derogate from 
any power which a trustee may have under the 
Settled Land Acts, 1882 to 1890, or otherwise. 

Power to sanction Sale of Land or Minerals separately.— 
The words in italics, '*or other person," have been added by 
the Trustee Act, 1894, s. 3. 
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This section replaces the Confirmation of Sales Act (25 & 26 Notes to 
Vict. c. 108), repealed by s. 51, post, and extends it to L^eland. Sect. 44. 

The application for the sanction of the court must be made 

by petition (R.S.C. Order LTV. r. 2), and should ask for an 
order in general terms, and not for the sanction of any particular 
transaction : Be Wilkinson's Mortgaged Estates, L. R. 13 Eq. 
634 ; Be WynWs Devised Estates, L. R. 16 Eq. 237. 

Mortgagee. — A mortgagee with power of sale is within the 
section : Be Beaumont's Mortgage Trusts, L. R. 12 Eq. 86 ; 
Be Wilkinson's Mortgaged Estates, uhi supra ; Be Hirst's Moii- 
gage, 45 Ch. D. 263, 

Service. — The cestuis qui trust ought to be before the court : 
Be Palmer's WUl, L. R. 13 Eq. 408 ; Be Woodcock's Trustees, 
37 Sol. J. 250 ; but service on a beneficiary out of the juris- 
diction may be dispensed with : Be Skirmer, W.N. (1896) 68, 
and see Be Wad^uxyrth's Trusts, 63 L. T. 217. It was held 
under the former Act that, where the power of sale was to be 
exercised with the consent of the tenant for life, the remainder- 
men need not be served : Be Pryse's Estates, L. R. 10 Eq. 531 ; 
Be Nagh's Trusts, 6 Ch. D. 104 ; and having regard to s. 56 (2) 
of the Settled Land Act, 1882, it would seem to be now 
unnecessary to serve the remaindermen. On a mortgagee's 
petition service on subsequent incumbrancers (Be Becmmont's 
Mortgage Trusts, L. R. 12 Eq. 86), and on the mortgagor {Be 
Wilkinson's Mortgaged Estates, L. R. 13 Eq. 634), has been 
dispensed with. The safer course, however, appears to be to 
serve them : Be Hirst's Mortgage, 45 Ch. D. 263. 

Settled Land Act. — The tenant for life has power under the 
Settled Land Act, 1882, s.' 17, to deal with the surface and 
minerals separately ; and the powers of the trustees of the 
settlement acting on behalf of an infant under s. 60 of the Act 
are preserved by sub-s. (3) of this section. 

45. — (1.) Where a trustee commits a breach of power to 
trust at the instigation or request or with the consent ^Adarj' 
in writing of a beneficiary, the High Court may, if lSr1,?e^5 
it thinks fit, and notwithstanding that the beneficiary ®'*""*- 
may be a married woman entitled for her separate 
use and restrained from anticipation, make such 
order as to the court seems just, for impounding all 
or any part of the interest of the beneficiary in the 
trust estate by way of indemnity to the trustee or 
person claiming through him. 

(2.) This section shall apply to breaches of trust 
committed as well before as after the passing of this 
Act, but shall not apply so as to prejudice any 
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Sect. 46. question in an action or other proceeding which was 
pending on the twenty-fourth day of December one 
thousand eight hundred and eighty-eight, and is 
pending at the commencement of this Act. 

Power to make Beneficiary Indemnify for Breach of 
Trust. — This section replaces s. 6 of the Trustee Act, 1888, 
repealed by s. 51, post. 

Trustees can only claim to impound an interest under the 
instrument of which they are trustees. Thus the interest of a 
beneficiary under a sub-settlement cannot be impounded to 
indemnify the trustees of the original settlement against a 
breach of trust committed by them at the instigation of the 
beneficiary : Bicketts v. BickettSf 64 L. T. 263. 

" In Writing." — The words *'in writing " are to be read as 
qualifying '* consent " only, and not " instigation " or "request:" 
Griffith v. Hughes, (1892) 3 Ch. 105,approved Be Somerset, (1894) 
1 Ch. 231, at p. 266. 

Breach of Trust. — In order to make a beneficiary liable 
under this section in respect of an improper investment, it 
must be shown not only that he instigated, requested, or 
consented in writing to the investment, but also that he " laiew 
the facts which would make it a breach of trust " : Be Somerset, 
ubi supra ; Ma/ra v. Browne, (1895) 2 Ch. 69. 

This power, although extended to new cases, is not new ; and 
the principles regulating its exercise are the same as those on 
which the court acted before the statute : see Be Somerset, uhi 
supra; and Bdhy v. Bidehalgh, 7 De Gr. M. & G. 104, the 
leading case on the subject. 

Mamed Women. — ^It was settled before the statute that in 
order to impound the interest of a married women, it must be 
shown that she was fully informed of the state of the case : 
Sawyer v. Sawyer, 28 Ch. D. 595 ; and the same principle is 
still applicable : Bicketts v. Bicketts, 64 L. T. 263 ; Bolton v. 
Ourre, (1895) 1 Ch. 544 ; Mara v. Brovme, (1895) 2 Ch. 69 ; 
reversed on another point, (1896) 1 Ch. 199. 

Assignee. — A purchaser from a beneficiary takes subject to 
any equities under this section subsisting at the date of the 
purchase : Bolton v. Ourre, uhi supra. 

Beneficiary also a Trustee. — Where a beneficiary is also a 
trustee, loss from improper investment falls primarily on the 
interest of the trustee-beneficiary : GhUlingworth v. Chambers, 
(1896) 1 Ch. 685. 

Jnrtediction 46. The provisions of this Act with respect to 
mdwu^y the High Court shall, in their application to cases 
^''^"'^ within the jurisdiction of a palatine court or county 
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court, include that court, and the procedure under S ^ct 4 <. 
this Act in palatine courts and county courts shall be 
in accordance with the Acts and rules regulating the 
procedure of those courts. 

JnriBdiction of Palatine and County Courts. — See, as to 
the Court of Chancery of the County Palatine of Lancaster, 
13 & 14 Vict. c. 43, ss. 11, 12 ; 53 & 54 Vict. c. 23, s. 3 ; and 
as to that of Durham, 52 & 53 Vict. c. 47, ss. 7, 8 ; and as to 
the equity jurisdiction of the county courts, 51 & 52 Vict. 
c. 47, s. 67. 

The courts here mentioned have a concurrent jurisdiction 
with the High Court, and can exercise that jurisdiction only in 
cases where the High Court could have made an order. A 
trustee or mortgagee must, therefore, be out of the jurisdiction 
of the High Court to enable these courts to exercise the powers 
conferred by ss. 26, 29, and 35 in the case of a trustee or 
mortgagee out of the jurisdiction. 



PAKT IV. 

Miscellaneous and Supplemental. . 

47. — (1.) All the powers and provisions contained to^SJ^° 
in this- Act with reference to the appointment of gj^ 
new trustees, and the discharge and retirement ot^^^^^^^ 
trustees, are to apply to and include trustees for the JJ^tmCTit 
purposes of the Settled Land Acts, 1882 to 1890, o't™Bt®» 
whether appointed by the court or by the settlement, 
or under provisions contained in the settlement. 

(2.) This section applies and is to have effect with 
respect to an appointment or a discharge and retire- 
ment of trustees taking place before as well as after 
the commencement of this Act. 

(3.) This section is not to render invalid or 
prejudice any appointment or any discharge and 
retirement of trustees effected before the passing of 
this Act, otherwise than under the provisions of the 
Conveyancing and Law of Property Act, 1881. J^ *^** "^^ct 

Tmstees under the Settled Land Acts.— This section 
replaces s. 17 of the Settled Land Act, 1890, repealed by s. 61, 
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Note to post. The powers and provisions of this Act here referred to 
Sect. 47. are contained in ss. 10, 11 and 25, and they seem to authorize 

the court to substitute a new "trustee of the settlement" for 

one who is convicted of felony or is a bankrupt. The application, 
however, of s. 25 to the case of "trustees of the settlement" 
does not, it is submitted, alter the practice under s. 38 of the 
Settled Land Act, 1882. 

Trust 48. Property vested in any person on any trust or 

•Sacted°by ^J ^'^Y ^^ mortgage shall not, in case of that person 
becoming a becoming a convict within the meaning of the 
33^*M*vict. I'orfeiture Act, 1870, vest in any such administrator 
^^^' as may be appointed under that Act, but shall remain 
in the trustee or mortgagee, or survive to his co- 
trustee or descend to his representative as if he had 
not become a convict ; provided that this enactment 
shall not affect the title to the property so far as- 
relates to any beneficial interest therein of any such 
trustee or mortgagee. 

Trustee a Convict. — This section replaces ss. 46, 47 of the 
Trustee Act, 1850, repealed by s. 61, post, introducing an 
express provision that the trust or mortgage estate shall not 
vest in the administrator appointed under the Forfeiture Act^ 
1870. 

A trustee who is a mortgagee without any beneficial interest in 
the mortgage can transfer the mortgage after his conviction for 
felony : Be Levy and the Debenture Corporation's Contract, 42 
W. R. 533. It is conceived that a trustee-convict can, until 
he has been removed, exercise the power of appointing new 
trustees. 

Indemnity. 49. This Act, and every order purporting to be 
made under this Act, shall be a complete indemnity 
to the banks of England and Ireland, and to all 
persons for any acts done pursuant thereto ; and it 
shall not be necessary for the bank or for any person 
to inquire concerning the propriety of the order, 
or whether the court by which it was made had 
jurisdiction to make the same. 

Indemnity. — This section replaces s. 20 of the Trustee Act, 
1850, and s. 7 of the Trustee Act, 1852, repealed by s. 51, 
post. 



MISCELLANEOUS AND SUPPLEMENTAL. 265 

60. In this Act, unless thie context otherwise Sect^o. 
requires' : — Definitions. 

The expression "bankrupt" includes, in Ireland, 
insolvent : 

The expression " contingent right,'* as applied 
to land, includes a contingent or executory 
interest, a possibility coupled with an interest, 
whether the object of the gift or limitation 
of the interest, or possibility is or is not 
ascertained, also a right of entry, whether 
immediate or future, and whether vested or 
contingent : 

The expressions ** convey" and "conveyance" 
applied to any person include the execution 
by that person of every necessary or suitable 
assurance for conveying, assigning, appointing, 
surrendering, or otherwise transferring or 
disposing of land whereof he is seised or 
possessed, or wherein he is entitled to a 
contingent right, either for his whole estate 
or for any less estate, together with the 
performance of all formalities required by 
law to the validity of the conveyance, in- 
cluding the acts to be performed by married 
women and tenants in tail in accordance with 
the provisions of the Acts for abolition of 
fines and recoveries in England and Ireland 
respectively, and also including surrenders 
and other Acts which a tenant of customary 
or copyhold lands can himself perform pre- 
paratory to or in aid of a complete assurance 
of the customary or copyhold land : 
The expression " devisee " includes the heir of a 
devisee and the devisee of an heir, and any 
person who may claim right by devolution of 
title of a similar description : 
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8«ct^o. The expression "instrument" includes Act of 

ParKament : 

The expression " land " includes manors and lord- 
ships, and reputed manors and lordships, and 
incorporeal as well as corporeal hereditaments, 
and any interest therein, and also an undivided 
share of land : 

The expressions " mortgage " and " mortgagee " 
include and relate to every estate and interest 
regarded in equity as merely a security for 
money, and every person deriving title under 
the original mortgagee : 

The expressions "pay'* and "payment" as applied 
in relation to stocks and securities, and in 
connexion with the expression " into court " 
include the deposit or transfer of the same in 
or into court : 

The expression " possessed " appKes to receipt of 
income of, and to any vested estate less than 
a life estate, legal or equitable, in possession 
or in expectancy, in, any land : 

The expression "property" includes real and 
personal property, and any estate and interest 
in any property, real or personal, and any 
debt, and any thing in action, and any other 
right or interest, whether in possession or not : 

The expression "rights" includes estates and 

interests : 

The expression " securities " includes stocks, funds, 

and shares ; and so far as relates to payments 

into court has the same meaning as in the 

85 & 36 Vict. Court of Chancery (Funds) Act, 1872: 

^^ The expression "stock" includes fuUy paid up 

shares ; and, so far as relates to vesting orders 
made by the Court under this Act, includes 
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any fund, annuity, or security transferable in Sect 5o. 
books kept by any company or society, or by 
instrument of transfer either alone or accom- 
panied by other formalities, and any share or 
interest therein : 

The expression ** transfer,*' in relation to stock, 
includes the performance and execution of. 
every deed, power of attorney, act, and thing 
on the part of the transferor to effect and 
complete the title in the transferee : 

The expression "trust" does not include the 
duties incident to an estate conveyed by way 
of mortgage; but with this exception the 
expressions "trust" and "trustee" include 
impUed and constructive trusts, and cases 
where the trustee has a beneficial interest in 
the trust property, and the duties incident 
to the ofiBice of personal representative of a 
deceased person. 

SL The Acts mentioned in the schedule to this Bep««i- 
Act are hereby repealed except as to Scotland to 
the extent mentioned in the third column of that 
schedule. 

52. This Act does not extend to Scotland. E^jent of 

ACu 

53. This Act may be cited as the Trustee Act, short titio. 
1893. 

64, This Act shall come into operation on the commence- 
first day of January one thousand eight hundred 
and ninety four. 
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THE TEUSTEE ACT, 1893, AMENDMENT 

ACT, 1894. 

(57 Vict. c. 10.) 

An Act to amend the Trustee Act, 1893. 

[18th June, 1894.] 

Be it enacted by the Queen's most Excellent 
Majesty, by and with the advice and consent of the 
Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the authority 
of the same, as follows : 

^ w aw""* 1- III section 30 of the Trustee Act, 1893, the words 
Tirt.c.53, « g^g j^gjj.^ Qj. Tinder the will of a deceased person, for 

payment of whose debts the judgment was given or 
order made'* shall be repealed. 

See note to s. 30 of the Trustee Act, 1893. 

BxteMionto % The powcrs conferred on the High Court in 
66* 67 Vict England by section 41 of the Trustee Act, 1893, to 
make vesting orders as to all land or personal estate 
in Her Majesty's dominions except Scotland, a^e 
hereby also given to and may be exercised by the 
High Court in Ireland. 

See note to s. 41 of the Trustee Act, 1893. 

Amendment 3, In sectiou 44 of the Trustee Act, 1893, after the 

of 66 & 57 » 1 • 1 /. 

Vict. c. 63, word "trustee m the first two places where it 

■.44. *■ 

occxirs shall be inserted the words " or other person." 

See note to s. 44 of the Trustee Act, 1893. 
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4. A trustee shall not be liable for breach of trust Sect 4. 
by reason only of his continuing to hold an invest- ^. "~" , 
ment which has ceased to be an investment trustee m 

case of 

authorized by the instrument of trust or by the change of 

*' " character of 

general law. InYestment. 

Liability of Trustee in case of Change of Character of 
Investment. — There is a broad distinction between an in- 
sufficient security of an authorized description, and an invest- 
ment outside the terms of the trust. See Be Salmon^ 42 Ch. D. 
351. Depreciation in the value of the security, its character 
being unchanged, does not appear to be within the purview of 
this section. It does not cease to be an investment authorized 
by the instrument of trust or by the general law, merely because 
the property has fallen in value. The duties of the trustees in 
such cases as to calling in the money is to exercise their dis- 
cretion as practical men of business : Be Medland^ 41 Oh. D. 
476; Be Gha/fmiom, (1896) 2 Ch. 763; and see Be Whitdey, 33 
Ch. D. 347, aff. H. L. 12 A. C. 727. It is conceived that the 
section applies only when the nature of the security changes, as 
for example by reason of an alteration in the constitution of a 
company {Be Morris, 33 W. R. 445), or partnership : Be Tucker ^ 
(1894) 1 Ch. 724, aff. (1894) 3 Ch. 429. The section appears to 
be retrospective. 

6. This Act maybe cited as the Trustee Act, 1893, s^^^rt titie. 
Amendment Act, 1894. 



( 272 ) 

THE VENDOE AND PURCHASEE ACT, 1874. 

(37 & 38 Vict. c. 78.) 

An Act to amend the Law of Vendor and Purchaser, 
and further to simplify Title to Land. 

[7th August, 1874.] 

Whereas it is expedient to facilitate the transfer 
of land by means of certain amendments in the law 
of vendor and purchaser : 

Be it enacted by the Queen's most Excellent 
Majesty, by and with the advice and consent of the 
Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the authority 
of the same, as follows : 

Forty years 1, In the Completion of any contract of sale of 
for sixty land made after the thirty-first day of December, 
root of title, onc thousaud eight hundred and seventy-four, and 
subject to any stipulation to the contrary in the 
contract, forty years shall be substituted as the 
period of commencement of title which a purchaser 
may require in place of sixty years, the present 
period of such commencement; nevertheless earUer 
title than forty years may be required in cases 
similar to those in which earlier title than sixty 
years may now be required. 

BepeaL — The words in italics have been repealed by the 
Act S.' L. R (No. 2) 1893. 

Forty Years* Title. — ^The origin of the rule which required, 
in the absence of stipulation to the contrary, a sixty years' title 
to be shown is involved in obscurity : See Sugd. V. & P. 366, 
14th ed. A forty years' title means a title deduced for forty 
years and for so much longer as it is necessary to go back in 
order to arrive at a proper root of title : Ue Gox and Neve's 
Contract, (1891) 2 Ch. 109, 118. 

Earlier Title, when Required.— The cases in which, before 
the Act, an earlier title than sixty years could be required, were 
(1) advowsons, the title to which had to be carried back for at 
least one hundred years ; (2) long leaseholds, in which case the 
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creation of the term had to be shown, but not the leasehold title Notes to. 
earlier than sixty years before the purchase {Frend v. BvMey, Sect. 1* 

L. R 6 Q. B. 213 ; Williams v. ^xxrgo, W. N. (1893) 100) ; 

(3) tithes or any other property held under a grant from the 
Crown ; as to these the onmnal grant, and, as in the case of long 
leaseholds, sixty years' title had to be shown ; (4) reversionary 
interests ; as to which the abstract must go back far enough to 
show their creation. 

The rules as to the origin of the title to these species of 
property are unaffected by this Act. 

Nothing in this section or in s. 3 of the Conveyancing Act, 
1881, ante, p. 6, affects the rule that a purchaser has, on an 
open contract, the right to a proper abstract, at the vendor's 
expense, for the full period of forty years. See Be Johnson a/nd 
Tufftin, 30 Ch. D. 42. 

2. In the completion of any such contract as ^^[^ 
aforesaid, and subject to any stipulation to the obugatioM^^ 
contrary in the contract, the obligations and risfhts vendor and 
of vendor and purchaser shaU be regulated by the 
foUowing rules; that is to say. ^ 

First. Under a contract to grant or assign a term 
of years, whether derived or to be derived out of 
a freehold or leasehold estate, the intended 
lessee or assign shall not be entitled to call for 
the title to the freehold. 
Second. Becitals, statements and descriptions of 
facts, matters and parties contained in deeds, 
instruments. Acts of Parliament, or statutory 
declarations, twenty years old at the date of the 
contract, shall, unless and except so far as they 
shall be proved to be inaccurate, be taken to be 
sufficient evidence of the truth of such facts, 
matters and descriptions. 
Third. The inabihty of the vendor to furnish the 
purchaser with a legal covenant to produce and 
furnish copies of documents of title shall not be 
an objection to title in case the purchaser will, 
on the completion of the contract, have an 
equitable right to the production of such docu- 
ments. 

€. & B. T 
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Sect 2. Fourth. Such covenants for production as the 
purchaser can and shall require shall be fur- 
nished at his expense, and the vendor shall bear 
the expense of perusal and execution on behalf 
of and by himself, and on behalf of and by- 
necessary parties other than the purchaser. 
Fifth. Where the vendor retains any part of an 
estate to which any documents of title relate he 
shall be entitled to retain such documents. 

Implied Conditions of Sale. — This section is supplemented 
by the statutory conditions implied in contracts of sale by the 
third section of the Conveyancing Act, 1881, ante, p. 6, which 
extends, the principle of the first rule to cases where the term is 
derived out of a leasehold interest, the purchaser being thereby 
precluded from calling for the title to the leasehold reversion ;. 
and by s. 13 of the same Act, whereby the first rule is extended 
to contracts for the grant of an underlease. 

A trustee who is either a vendor or a purchaser need not 
exclude this section : Trustee Act, 1893, s. 15. 

Term of Years. — Rule 1. — See as to this rule, ante, p. 10. 
It is to be observed that a contract to grant a lease for a uf e or 
lives is not within its provisions ; and, accordingly, in such a 
case, unless there be an express stipulation to the contrary, the 
title of the lessor must be produced. 

Three points have been recently decided under this rule, viz. : 
(1) An intended lessee may prove aliunde that the lessor's title 
is bad; (2) having regard to the definition of "land" in the 
Interpretation Act, 1889, s. .3, a contract to grant an easement 
for a term is within the rule ; and (3) the intended lessee, 
being defendant in an action for specific performance of the 
contract, is not entitled to production of the lessor's title deeds 
unless he raises by his pleadings a definite objection to the 
title : Jones v. WaUs, 43 Ch. D. 574. 

If a lessor agrees to deliver an abstract he must give a 
covenant for production of the abstracted deeds : Be FursseU and 
Deakin's Contract, W. N. (1893) 152. 

Notice. — A lessee has constructive notice of his lessor's title ; 
and not the less so because he is prevented by this rule from 
calling for its production : Batman v. Harland, 17 Ch. D. 353 ; 
and see^Be Cox and Neve's Contract, (1891) 2 Ch. 109 ; Mogridge 
V. aapp, (1892) 3 Ch. 382, 397. 

Recitals in Deeds Twenty Years Old.— Rule 2. — It was 
held in Bolton v. London School Boa/rd, 7 Ch. D. 766, that a 
recital in a conveyance more than twenty years old that the 
vendor was seised in fee simple, was sufficient evidence of that 
fact; and that no prior abstract of title could be demanded. 
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except so far as the recital should be proved to be inaccurate. Notes to 

The purchaser was accordingly in this case precluded by the Sect 2. 

recital from calling for a forty years' title : and see Be Ma/rsh :- 

and Earl OranviUe, 24 Ch. D. 11. 

Vendor's Inability to give a Covenant for Production. 

— Rule 3. — Previously to this rule, specific performance of a 
contract for sale would not have been decreed against a pur- 
chaser without the title deeds, unless he had a legal covenant, 
i.e., a covenant running with the land, for their production : 
Ba/rday v. Baine, 1 Sim. & S. 449 ; Fain v. Ayres, 2 Sim. & S. 
533. When deeds relate to two or more portions of an estate, 
or to an estate which is held by tenants in common, if any one 
of the interested parties gets possession of the deeds, none of 
the other parties can get them from him, for no one can show a 
better title to have them he has : Foster v. Crabby 12 C. B. 136 ; 
but in such a case it would seem that there would be an 
equitable right to require their production : Wright v. 
Bobotham, 33 Ch. D. 106. 

Cost of Covenant fbr Production. — Rule 4. — ^This rule in 
eflfect reversed the decision in Bovgkton v. Jewdl, 15 Ves. 176. 
In that case it was also decided that the vendor had to defray 
the costs of attested copies to be delivered to the purchaser. 
These costs are now, by the Conveyancing Act, s. 3, sub-s. (6) 
(on^e, p. 8), in the absence of stipulation to the contrary, to 
be borne by the purchaser. 

Betention of Deeds. — Rule 5. — See, as to the former law 
relating to a vendor's retention of deeds, Dart, Y. & P. 762, 
6th ed. ; Sugd. V. & P. 433, 14th ed. 

3. Trustees who are either vendors or purchasers Trustees 

. map sell, Ac 

may sell or buy without excluding the application o/i^otuMh- 
the second section of this Act. »^^«»- 

Repealed by the Trustee Act, 1893, and replaced by s. 15 of 
that Act. 

4. The legal personal representative of a mortga^gee ^^p^' 
of a freehold estate, or of a copyhold estate to which tentative 
the mortgagee shall have been admitted, mxiy, on pay- ^^^f^^ 
ment of all sums secured by the mortgage, convey orff^gedpro- 
surretider the mx)rtgaged estate, whether the mortgage 

be in form an assurance subject to redemption, or an 

assurance upon trust. 

Legal Estate in Mortgaged Property.— This section has 
been repealed in cases of death after December 3l8t, 1881, by 

t2 
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Note to the Conveyancing Act, s. 30, sub-s. (2), ante, p. 97. By s. 45 
Sect 4. of the Copyhold Act, 1887 (re-enacted by s. 88 of the Copyhold 

Act, 1894), it was declared that s. 30 of the Conveyancing Act 

should not apply to copyholds. If this declaratory enactment 
applies, as it seems to do, to the repealing provisions of s. 30, 
this section remains in force as to copyholds. 

It is to be observed that the effect of the section was to confer 
a statutory power of conveyiiig on the personal representative, 
leaving the estate to descend on the heir, or to pass to the 
devisee as before the Act. The exercise of the power, of course, 
divesting the estate. The section applied only to reconveyance 
and not to a transfer of the mortgage : Be Brookes^ Mortgage, 25 
W. R 841 ; Be Bpradhery's Mortgage, 14 Ch. D. 514; Be Whitens 
Mortgage, 29 W. R. 820. 

2tote^/e« ^' ^P^^ ^^^ death of a hare trustee of any corporeal 
simjoe to or incoTvoreal hereditament of which sitch trustee was 
SShJL^^ seised in fee simple, such hereditament shall vest like 

a chattel real in the legal personal representative 

from time to time of such trustee. 

Death of Bare Trustee. — ^This section was repealed as from 
January 1st, 1876, and re-enacted in a form limited to cases 
of intestacy, by the Land Transfer Act, 1875 (38 & 39 Vict. 
c. 87), s. 48. The enactment which repealed it was in the 
following terms :— 

Bepeal and Be-enactment (with Amendments) of 37 & 38 
Vict. c. 78, s. 5. — "48. Section 5 of the Vendor and Purchaser 
Act, 1874, shall be repealed on and after the commencement 
of this Act, except as to anything duly done thereunder before 
the commencement of this Act; and instead thereof be it 
enacted that upon the death of a bare trustee intestate as to any 
corporeal or incorporeal hereditament of which such trustee was 
seised in fee simple, such hereditament shall vest like a chattel 
real in the legal personal representative from time to time of 
such trustee." 

This section of the Land Transfer Act has been repealed in 
cases of death after December 31st, 1881, by the Conveyancing 
Act, s. 30, 8ub-8. (2), am,te, p. 97. 

By s. 73 of the Conveyancing Act, 1881, ante, p. 156, this 
section has been repealed as to Ireland so far as regards cases of 
death after the commencement of that Act. 

For the classification of cases affecting the devolution of the 
I^al estate, see notes to s. 30, cmte, p. 98. 

S^^tcAo ®* ^^^^ ^'^y freehold or copyhold hereditaments 
*« ? .^^'1^., shall he vested in a married woman as a hare trustee, 

trustee may ' 

oonvept^te. 
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she may convey or surrender the same as if she were a Beet e. 
feme sole. 

Repealed by the Trustee Act, 1893, and replaced by s. 16 of 
that Act. 

7. After the comm£ncem^nt of this Act, no priority ^^J$^^ 
or protection shall he given or allowed to any estate, MiSand 
right, or interest in land by reason of such estate, ^**^ ^^ 
right, or interest being protected by or tacked to any o^^ow^x*- 
legal or other estate or interest in such land; and full 

effect shall be given in every court to this provision, 
although the person claiming such priority or pro- 
tection as aforesaid shall claim as a purchaser for 
valuable consideration and without notice : Provided 
always, that this section shall not take away from 
any estate, right, title, or interest any priority or 
protection which, but for this section, would have been 
given or allowed thereto as against any estate or 
interest existing before the commencement of this Act, 

Protection and Priority by Legal Estates.— This section 
was repealed as to England by the Land Transfer Act, 1875 
(38 & 39 Vict. c. 87), s. 129, as from the date at which it came 
into operation, except as to anything duly done thereunder 
before January 1st, 1876 ; and as to Ireland by s. 73 of the 
Conveyancing Act, 1881. 

This section was in force from August 7th, 1874, to January 1st, 
1876, and any transaction, during that period, affected by its 
provisions is expressly excepted by the terms of the repeal. 

See Bobinson v. Trev(yr, 12 Q. B. D. 423, 433. 

As to land in Yorkshire, see the Yorkshire Registry Act, 
1884 (47 & 48 Vict. c. 64), s. 16. 

« 

8. Where the will of a testator devising land in Non-regis- 
Middlesex or Yorkshire has not been registered wiu in ^ 
within the period allowed by law in that behalf, an etc^cMed'tn 
assurance of such land to a purchaser or mortgagee ^^ 
by the devisee or by some one deriving title under 

him shall, if registered before, take precedence of 
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Sect 8. and prevail over any assurance from the testator's 
heir at law. 

Non-registration of Will in Middlesex.— In Middlesex 
wills require to be registered within six months of the death of 
the devisor, when he dies in England, or three years when he 
dies beyond the seas ; provision is also made for unavoidable 
delay in the registration : 7 Anne, c. 20 ; see 54 & 55 Vict, 
c. 64. 

In a case under the correspondimr provisions of the East 
Riding Registry Act (6 Aime, c. 3^, now repealed, infra, it 
was held that a will not discovered until after six months from 
the testator's decease was void as against registered purchasers 
from the heir of the testator : Ghadwick v. Turner, L. R. 1 Ch. 
310 ; see Be Cooper, 20 Ch. D. 611 ; Be Weir, 58 L. T. 792. 

Yorkshire. — The old Registry Acts for the three Ridings of 
Yorkshire are repealed by the Yorkshire Registries Act, 1884 
(47 & 48 Vict. c. 54), which makes the priority of assurances 
depend on the date of registration, and practically supersedes 
the present section as to land in that county. 

Vendor or 9, A vendor Or purchaser of real or leasehold 

purchaser . ^ , 

Sion^? estate in England, or their representatives respec- 
judge in tivelv, mav at any time or times and from time to 

chambers as .*'''. "^ 

torequisi- time apply m a smnmary way to a judge of the 
objections, Court of Chancery in England in chambers, in 

or compen- ... 

Bation,&c. respect of any reqmsitions or objections, or any 
claim for compensation, or any other question 
arising out of or connected with the contract (not 
being a question affecting the existence or validity 
of the contract), and the judge shall make such order 
upon the application as to him shall appear just, and 
shall order how and by whom all or any of the costs 
of and incident to the application shall be borne and 
paid. 

A vendor or purchaser of real or leasehold estate 
in Ireland, or their representatives respectively, may 
in like manner and for the same purpose apply to a 
judge of the Court of Chancery in Ireland, and the 
judge shall make such order upon the application as 
to him shall appear just, and shall order how and by 



DECISIONS IN CHAMBERS. 279 

whom all or any of the costs of and incident to the Sect 9. 
application shall be borne and paid. 

Summary Jurisdiction in Chambers.— *' The object of the 

legislature was to enable either vendor or purchaser to obtain a 
decision of the court upon some isolated point instead of being 
compelled to have recourse to the whole machinery which would 
be put in motion by an action or suit for specific performance " : 
per LiNDLEY, L.J., Re Hargreaves and Thompson's Contract, 32 
Ch. D. 454, 459 ; Thompson v. Ringer, 44 L. T. 507. 

" Whatever could be done in chambers upon a reference as to 
title under a decree, where the contract was established, can be 
done upon proceedings under this Act" : per James, L.J., in 
Re Burroughs, Lynn, and Sexton, 5 Ch. D. 601. 

Jurisdiction. — But the scope of the section is not limited to 
what can be done upon a reference as to title ; for it is settled 
that the court has jurisdiction to order the return of the deposit 
with interest (Re Metropolitan District Rail. Co. and Com, 13 
Ch. D. 607 ; JBe Smith and StoU, 31 W. R. 411 ; Re Higgins and 
Hitchman's Contract, 21 Ch. D. 95, 99 ; Re Hargreaves and 
Thompson's Contract, 32 Ch. D. 454), and to order the vendor to 
pay the purchaser's costs of investigating the title, and to charge 
them on the vendor's interest in the property : Re YeHding and 
Westbrook, 31 Ch. D. 344 ; Re Hargreaves and Thompson's 
Contra^it, uhi supra ; Re Ehsworth and Tidy's Contract, 42 Ch. D. 
23, '53 ; Re Bryant and Bamingham's Contract, 44 Ch. D. 218 ; 
and this jurisdiction may be exercised as well on a summons 
taken out by the purchaser expressly for the purpose of 
obtaining that relief, as on the dismissal of the vendor's 
summons : Re Arhih and Class's Contract, (1891) 1 Ch. 601. 

If, however, the purchaser's right to recover the deposit rests 
on misrepresentation, or any other ground which affects the 
validity of the contract, he cannot obtain relief on summons, 
but will be left to assert his claim by action : Re Davis and 
Cavey, 40 Ch. D. 601 ; Re Thom<is and Turner's Contract, 34 
Sol. J. 79. 

Form of Conveyance and other Matters.— The words of 

the section ** any other question arising out of or connected with 
the contract," enable the court to determine the form of the 
conveyance (Re Gray a/nd the Metropolitan Rail. Co., 44 L. T. 
567 ; Re PigoU and the Great Western Rail. Co., 18 Ch. D. 146 ; 
Re Agg-Gardner, 25 Ch. D. 600), or to decide whether the con- 
ditions of sale are misleading or not (Re Marsh and Earl 
Granville, 24 Ch. D. 11), or to make a declaration as to the 
sufficiency of the answers to requisitions (Re Burro^ighs, Lynn^ 
and Sexton, 5 Ch. D. 601 ; HalleU to MaHin, 24 Ch. D. 624), 
or as to the vendor's right to rescind the contract (Re JacJcson 
and OakshoU, 14 Ch. D. 851 ; Re Dames and Wood, 29 Ch. D. 
626), or whether according to the true construction of the 
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HotM to contract the purchaser is entitled to a right of way : Be Lavery 

Sect 9. €md Kirk, 33 Sol. J. 127. 

Unless by consent, the court seems to have no jurisdiction 

under the section to order the vendor to repay to the purchaser 
interest which- has been paid by mistake : Re Young and 
Harston^s Contract^ 31 Ch. D. 168 ; or to give damages to the 
purchaser for the vendor's delay in completmg the contract : Re 
fVHsons cmd Stevens* Contract, (1894) 3 Ch. 546. Nor can the 
court decide, as between a married woman and her trustees, 
whether she is or is not restrained from anticipation, for the 
purpose of determining who is entitled to the purchase-money — 
the question being one which does not concern the piu'chaser : 
Re TippeWs and Newbovld's Contract, 37 Ch. D. 444. 

The "Existence or Validity of the Contract." — Question* 

**aflrecting the existence or validity of the contract," are 
expressly excepted from this statutory jurisdiction ; but thes& 
words of exception refer to the existence or validity of the 
• contract in its iuception, and do not preclude the court from 
deciding upon a summons the validity of a vendor's notice to 
rescind the contract : Re Jackson and Woodhurn's Contract, 37 
Ch. D. 44 ; and see Re Dams arid Cavey, 40 Ch. D. 601 ; Re 
Sa/ndho/ch and Edmondson*s Contract, (1891) 1 Ch. 99. 

The section applies only as between vendor and purchaser, 
and accordingly does not apply to the case of a voluntary grant : 
Re Marquis of Salisbury, 23 W. R. 824. 

A contract, however, to grant a lease, has been held to be 
within the section : Re Stephenson and Cox^s Contract, 36 Sol. J. 
287 ; Re Ixmd&r amd Bagley's Contract, (1892) 3 Ch. 41. 

The court may, notwithstanding an objection that the contract 
cannot be specifically enforced, decide questions which could be 
raised in an action for damages : Re Lander cmd Baglefy's 
Contract, ubi svi/pra. 

As to re-opening in an action for specific performance 
questions which had been determined on a vendor and pur- 
chaser summons, see Re Scott and Alverez's Contract, (1895) 
1 Ch. 596 ; (1895) 2 Ch. 603. 

Extent of 10, This Act shall not apply to Scotland, and may 
^^ be cited as the Vendor and Purchaser Act, 1874. 
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EULES under Section 2 of the Conveyancing 

Act, 1882. 

1. Every requisition for an official search shall state the ReqiiMtioii 
name and address of the person requiring the search to be Z^^ 
made. Every requisition and certificate shall be filed in the 

office where the search was made. 

2. Every person requiring an official search to be made ^^J^,^®" 
pursuant to s. 2 of the Conveyancing Act, 1882, shall deliver requiring 
to the officer a declaration according to the Forms I. and II. 

in the Appendix, purporting to be signed by the person 
requiring the search to be made, or by a solicitor, which 
declaration may be accepted by the officer as sufficient 
evidence that the search is required for the purposes of 
the said section. The declaration may be made in the 
requisition, or in a separate document. 

3. Requisitions for searches under s. 2 of the Conveyancing Forms of 
Act, 1882, shall be in the Forms III. to VI. in the Appendix, ^®^ ^^' 
and the certificates of the results of such searches shall 

be in the Forms VII. to X., with such modifications as the 
circumstances may require. 

4. Where a certificate setting forth the result of a search Reqiiisition 
in any name has been issued, and it is desired that the oontintied 
search be continued in that name, to a date not more than '^^^ch. 
one calendar month subsequent to the date of the certificate, 

a requisition in writing in the Form XI. in the Appendix 
may be left with the proper officer, who shall cause the 
search to be continued, and the result of the continued 
search shall be endorsed on the original certificate and upon 
any office copy thereof which may have been issued, if pro- 
duced to the officer for that purpose. The endorsement 
shall be in the Form XII. in the Appendix with such 
modifications as circumstances I'equire. 
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RULE UNDER CONVEYANCING, ETC., ACT, 1881. 



Bole 5. 5. Every person shall upon payment of the prescribed fee 

be entitled to have a copy of the whole or any part of any 

of enrolled^ deed Or document enrolled in the Enrolment Department 
tostraments. ^^ ^^^ Central Office. 

As to the prescribed fee, see post, p. 290. 



EULE under the Conveyancing and Law of 

Property Act, 1881. 

Index of 6. An alphabetical index of the names of the grantors of 

powers^of*^' all powers of attorney filed under s. 48 of the Conveyancing 
attorney, and Law of Property Act, 1881, shall be prepared and kept 
by the proper officer, and any person may search the index 
upon payment of the prescribed fee. No person shall take 
copies of or extracts from any power of attorney or other 
document filed under that section and produced for his 
inspection. All copies or extracts which may be required 
shall be made by the office. 

For the prescribed fees under this section, see post, p. 290. 
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APPENDIX. 



FOBM I. 

Declaration by Separate Instrament as to Purposes of Search. 

Supreme Court of Judicature, 

Central Office. 
To the Clerk of Enrolments 
or the Registrar of 

Koyal Courts of Justice, 
London. 
In the matter of A. B. and C. D. 
I declare that the search \ot searches] in the name \(ir names] 
of required to be made by the requisition for search, dated 

the is \(yr are] required for the purposes of a sale \(yr mortgage, 

or lease, or oiatht cast may 66], by A. B. to C. D. 

Signature 
Address and 
Dated Description 



} 



FoBM n. 

Declaration as to Purposes of Search contained in the Requisition. 
I declare that the above-mentioned search is required for the 
purposes of a sale \pT mortgage, or lease, or as the, cast may he\ by 
A. B. to C. D. 



Form HI. 

Requisition for Search in the Enrolment Office, under the 
Conyesrancing Act^ 1882, s. 2. 

Supreme Court of Judicature, 
Central Office. 

Requisition for Search. 
To the Clerk of Enrolments, 

Royal Courts of Justice, 
London. 
' In the matter of A. B. and C. D. 
Pursuant to section 2 of the Conveyancing Act, 1882, search for 
deeds and other documents enrolled during the period from 
18 to 18 both inclusive, in the foSowing name \pr names]. 



Surname. 



Christian Name 
or Names. 



Usual or last known 
Place of Abode. 



Title, Trade, or 
Profession. 
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Forms. [Add declaration, Form 11.] 

[StaU if an office copy of the certificate is desfred, and whether it is 

to he sent by post or called for,'\ 

Signature, address, and^ 

description of person j- 

Dated requiring the search. J 



FoBM rv. 

BequisitiozL for Search in the Bills of Sale Department under the 

Conyeyancing Act, 1882, s. 2. 
Supreme Court of Judicature, 
Central Office. 

Requisition for Search. 
To the Registrar of Bills of Sale, 

Royal Courts of Justice, 
London. 
In the matter of A. B. and C. D. 
Pursuant to section 2 of the Conveyancing Act, 1882, search for 
instruments registered or re-registered as bills of sale during the 
period from 18 to 18 both inclusive, in the following 

name [or names]. 



Surname. 


Christian Name 
or Names. 


Usual or last known 
Place of Abode. 


Title, Trade, or 
Profession. 


• 









[Add declaration, Form 11.] 

[State if an office copy of the' certificate %s desired, and whether it is 
to he sent hy post or caUedfor.'\ • 

Signature, address, and^ 

description of person j- 

Dated requiring the search. J 



Form V. 

Requisition for Search in the Registry of Certificates of Acknow- 
ledgments of Deeds by ISarried Women under the Conveyandng 
Act, 1882, 8. 2. 

Supreme Court of Judicature, 
Central Office. 

Requisition for Search. 
To the Registrar of Certificates of Acknowledgments of Deeds by 
Married Women, 
Royal Courts of Justice, 
London. 

In the matter of A. B. and C. D. 
Pursuant to section 2 of the Conveyancing Act, 1882, search for 
certificates of acknowledgments of deeds by married women during 
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the period from 18 to 18 both inclusive, according Fomu. 
to the particulars mentioned in the schedule hereto. 



The Schedule. 



Sumame. 



GhiiBtian 
Name or 
Names of 
Wife and 
Husband. 



Date of Cer- 
tificate, if the 
Search relates 
to a particular 
Certificate. 



Date of Deed, 

if the Search 

relates to a 

particular 

Deed. 



County, Parish, or 
Place in which the 
Property is situate, 
or other description 
of the Property. 



[Add declaration, Form 11.] 

[State if an office copy of the certificate is desired, and whether it is 
to he sent by post or called for.'] 

Signature, address andl 
description of person J- 
requiring the search. J 
Dated 



Form VI. 

BeqniBition for Search in the Registry of Judgments under the 

Conyeyancing Act, 1882, s. 2. 

Supreme Court of Judicature, 
Central Office. 

Requisition for Search. 
To the Registrar of Judgments, 

Royal Courts of Justice, 
London. 
In the matter of A. B. and C. D. 
Pursuant to section 2 of the Conveyancing Act, 1882, search for 
judgment, revivals, decrees, orders, rules, and lis pendens, and for 
judgments at the suit of the Crown, statutes, recognizances. Crown 
bonds, inquisitions, and acceptances of office for. the period from 
18 to 18 , both inclusive, and for executions for 

the period from the 29th July, 1864 \pr as the case rrvay require] to 
the , 18 , both inclusive, and for annuities for the period 

from the 26th April, 1855 [or as the case mmf require] to the , 

18 , both inclusive, in the following name [or names]. 



Surname. 


Christian Name 
or Names. 


Usual or last known 
Place of Abode. 


Title, Trade, or 
Profession. 
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Foxms. [Add dedaraiion. Form 11.] 

[State if an office copy of the certificate is desired, and whether it i» 

to be sent by post or called for,"} 

Signature, address, and^ 
description of person - 
Dated requiring the search. 



Form VII. 

Certificate of Search by Enrolment Department nnder the 
ConTejrancing Act^ 1882, b. 2. 

Supreme Court of Judicature, 
Central Office. 

Enrolment Department. 
Certificate of Search pursuant to Section 2 of the Conveyancing 

Act, 1882. 
In the matter of A. B. and C. D. 
This is to certify that a search has been diligently made in the 
Enrolment Office for deeds and other documents in the name [or 
names] of for the period from to , both inclusive,, 

and that no deed or other document has been enrolled in the said 
office in that name [or in any one or more of those names] during 
the period aforesaid, 

« 

oVf and that except the described in the schedule hereto, no 

deed or document has been enrolled in that name [or in any one or 
more of those names] during the period aforesaid. 

The Schedule. 
Dated 



Form VIII. 

Certificate of Search by the Begistrar of Bills of Sale under the 

Convesrancing Act, 1882. 

Supreme Court of Judicature, 
Central Office. 

Bills of Sale Department. 
Certificate of Search pursuant to Section 2 of the Conveyancing 

Act, 1882. 
In the matter of A. B. and C. D. 
This is to certify that a search has been diligently made in the 
Register of Bills of Sale in the name [or names] of , for the 

period from 18 , to 18 , both inclusive, and that no 

instrument has been registered or re<registered as a bill of sale 
in that name [or in any one or more of those names] during that 
period, 

or, and that except the described in the schedule hereto, no 

instrument has been registered or re-registered as a bill of sale in 
that name [or in any one or more of those names] during the period 
aforesaid. 

The Schedule 
Dated 
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Form IX. 

Certificate of Search by Begistrar of Certificates of Acknowledg- 
ments of Deeds by MaxTied Women nnder the Conveyancing 
Act, 1882, s. 2. 

Supreme Court of Judicature, 
Central Office. 
Registry of Certificates of Acknowledgments of Deeds by 

Married Women. 
Certificate of Search pursuant to Section 2 of the Conveyancing 

Act, 1882. 
In the matter of A. B. and C. D. 
This is to certify that a search has been diligently made in the 
Office of the Registrar of Certificates of Acknowledgments of Deeds 
by Married Women in the name [or names] of , for the period 

from to 18 , both inclusive, for a certificate 

dated the , or for certificates of acknowledgment of a deed 

dated the 

or for certificates of acknowledgments of deeds relating to [Jill in 
the description of the property from the Bequisition] and that 

no such certificate has been filed in that name [or in any one or 
more of those names] during the period aforesaid. 
or, and that except the certificate [or certificates] described in the 
schedule hereto, no such certificate has been filed in that name [or 
in any one or more of those names] during the period aforesaid. 



Surname. 



Chrlstlaii 
Names of 
Wife and 
Husband. 



Date of 
Certificate. 



Date of 
Deed. 



County, Parish, or Place in 

whicli Property situated, or 

other description of the 

Property. 



Dated 



day of 



18 



FOBM X. 



Certificate of Search by Registrar of Judgments under Conveyancing 

Act, 1882, 8. 2. 

Supreme Court of Judicature, 
Central Office. 

The Re^stry of Judgments. 
Certificate of Search pursuant to Section 2 of the Conveyancing 

Act, 1882. 

In the matter of A. B. and C. D. 

This is to certify that a search has been diligently made in the 

Office of the Registrar of Judgments for judgments, revivals, 

decrees, orders, rules, lis pendens, judgments at the suit of the 

Crown, statutes, recognizances. Crown bonds, inquisitions, and 

acceptances of office, for the period from 18 to 18 , 

both inclusive, and for executions for the period from 18 to 

18 , both inclusive, and for annuities for the period 
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Fomia. from , to 18 , both incluBive, in the name [or names] 

of , and that no judgment, revival, decree, order, rule, lis 

pendens, judgment at the suit of the Crown, statute, recognizance, 
Crown bond, inquisition, acceptance of office, execution, or annuity 
has been registered or re-registered in that name [or in any one or 
more of those names] during the respective periods covered by the 
aforesaid searches. 

or, and that except the mentioned in the schedule hereto, no 

judgment, revival, decree, order, rule, lis x^cndens, judgment at the 
suit of the Crown, statute, recognizance. Crown bond, inquisition, 
acceptance of office, execution, or annuity has been registered or re- 
registered in that name [or in any one or more of those names] 
during the respective periods covered by the aforesaid search. 

The Schedule. 

Bated the day of , 18 . 



FOBM XI. 

BeqniBition for Continaation of Search under the Conyeyanciiig 

Act^ 1882. 
Supreme Court of Judicature, 
Central Office. 

Requisition for Continuation of Sectrch. 
To the Clerk of Enrolments 
or the Registrar of 

Royal Courts of Justice, 
London, W.C. 
In the matter of A. B. and C. D. 
Pursuant to section 2 of the Conveyancing Act, 1882, continue 
the search for [ ], made pursuant to the requisition dated* 

the day of , 18 , in the name [or names] of , 

from the day of to the day of , 18 , both 

inclusive. 

Signature, address, and' 
description of person 
Bated requiring the search. 



Form XII. 

Certificate of Result of continued Search under the Conveyancing 
Act» 1882, B. 2, to be Endorsed on Original Certificate. 

This is to certify that the search [or searches] mentioned in the 
within- written certificate has [or have] been diligently continued to 
the day of , 18 , and that up to and including that 

date [except the mentioned in the schedule hereto [these words 

to he omitted where nothing is found)], no deed or other document 
has been enrolled, or no instrument has been registered, or re- 
registered, as a bill of sale, or no certificate has been filed, or no 
judgment, revival, decree, order, rule, lis pendens, judgment at the 
suit of the Crown, statute, recognizance. Crown bond, inquisition, 
acceptance of office, execution or annuity, has been registered or re- 
registered in the within-mentioned name [or in any one or more of 
the within-mentioned names]. 

Bated 
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ORDER AS TO COURT FEES. 



1. The following portion of the schedule to the order as to Court 
Fees made on the ^th October, 1875, is hereby repealed, that is to 
say : — 



Lower 
Scale. 



Higher 
Scale. 



On takine acknowledgment of a deed by a 



married woman 



£ 8. d. 



1 



£ 8. d. 



6 0* 



And instead thereof the following fees shall henceforth be chargeable 
in respect of the matters hereinaiter mentioned (namely) : 



Fees under the Act 3 ft 4 Will 4, c. 74 (the Fines and 

SecoTeries Act). 



For taking the acknowledgment of a married woman by a 
Judge of the High Court of Justice .... 

To a perpetual Commissioner for taking the acknowledg- 
ment of a married woman when not required to go 
further than a mile from his residence .... 

To a perpetual Commissioner when required to go more 
than one mile, but not more than three miles, besides 
his reasonable travelling expJBnses 

To a perpetual Commissioner where the distance exceeds 
three miles, besides his reasonable travelling expenses - 

Where more than one married woman at the same time 
acknowledges the same deed respectinjy; the same 
propertv, these fees are to be taken lor the first 
acknowledgment only, and the fees to be taken for the 
other acknowledgment or SMjknowledgments, how many 
soever the same may be, shall be one-naif of the original 
fees, and so also where tiie same married woman shall 
at the same time acknowledge more than one deed 
respecting the same property. 

To the Clerk of the Peace or his deputy for every search - 



£ 8. d. 



10 



13 4 



1 1 

2 2 



10 



• £i: Os. Od. l8 a mistake for £1: Oa, Od. 



C. &B. 
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OBDER AS TO COURT FEES. 



Coiirt 
Fees. 



To the same for every copy of a list of Commissioners, 
provided such list shall not exceed the number of 100 
names 

To the same for every further complete number of 50 
names, an additional 

For every official copy of a list of Commissioners, provided 
such list shall not exceed the number of 100 names 

For every further complete number of 50 names, additional 

For preparing every special commission - - . . 

For examining the certificate and affidavit, and filing, and 
indexing the same 

Upon the return of a Special Commission to the Central 
Office ... 

For every search in the registry of certificates of acknow- 
ledgments of deeds by married women - - - - 

For enrolling recognizances, deeds, and other instruments, 
per folio of 72 words, including the certificate of 
enrolment endorsed on the instrument, but not including 
maps, plans, and drawings, which are to be charged at 
their actual cost 

For endorsing a certificate of enrolment on a duplicate of 
any enrolled instrument, for each folio of the instrument 
if it does not exceed 24 folios 

For the like certificate if the instrument exceeds 24 folios 

For office copies of enrolled instruments, per folio of 72 
words - - - 

For examining copies of enrolled instruments and marking 
them as office copies, per folio of 72 words ... 



£ B, d 






5 








2 


6 





1 


5 
2 





6 






5 








5 








1 






10 

6 
12 

6 

2 



Fees under Section 48 of the Conveyancing and Law of 

Property Act, 1881. 



On depositing a power of attorney 

On an application to search for a power of attorney so 
deposited, and inspecting the same, and the affidiBivit 
or other documents deposited therewith, for each hour 
or part of an hour, not exceeding on one day 10«. - 

If an office copy is required, and it exceeds 2^. 6c{., the 
fee for search and inspection is to be allowed. 

Copies of powers of attorney and other documents so 
deposited presented at the office and stamped or marked 
as office copies to be charged for as office copies. 



£ 8. .(i. 

2 



2 6 



2. The following fees, by the order as to Court Fees dated the 
6th August, 1880, directed to be insierted in the schedule to the 
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order as to Court Fees made on the 28th October, 1875, are hereby Court 
repealed : — Fees. 

Searches and Inspectioiis. 




For an official certificate of the result of a search 
in one name in any register or index under 
the custody of the Clerk of Enrolments, the 
Registrar of Bills of Sale, the Registrar of 
Certificates of Acknowledgments of Deeds by 
Married Women, or the Registrar of Judg- 
ments 

For every additional name, if included in same 
certificate 

For a duplicate copy of certificate, if not more 
than three folios 

For every additional folio 

For a continuation search, if made within four- 
teen days of date of official certificate (the 
result to be endorsed on such certificate) 



£ 


a. 


d. 





5 








2 










1 




6 





1 






5 

2 

1 

6 

1 



3. Instead of the fees so repealed, the following fees shall hence- 
forth be chargeable in respect of the matters heremafter mentioned 
(viz.): — 

Searches and Inspections. 

£ 8. d. 

For an official certificate of the result of a search in one 
name in any register or index under the custody of the 
Clerk of Enrolments, the Registrar of Bills of Sale, the 
Registrar of Certificates of Acknowledgments of Deeds 
by Married Women, or the Registrar of Judgments, if 
not more than five folios 

For every additional folio 

For every additional name, if included in the same 
certificate 

For an office copy of the certificate of search, if not more 
than three folios 

For every additional folio 

For a continuation search, if made within one calendar 
month of date of official certificate (the result to be 
endorsed on such certificate) 






5 











6 





2 








1 











6 



10 



4. This order shall come into operation on the 1st January, 1883. 

« 

u2 



/ 
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NOTE ON THE FOREGOING TABLES. 



The general table of fees which the Taxing Master is autho- 
rized to allow will be found in Appendix N. to the B. S. C, 1883.. 

That table, however, does not contain the above-mentioned 
fees, which still regulate the taxation of costs both as between 
party and party, and as between soUcitor and cHent. It will be 
observed that, as regards '^Searches and Inspections," two 
alterations have been effected by this order, viz. : — 

(1.) That instead of a fixed fee for an official certificate, the 
solicitor is now allowed to charge according to length 
when it exceeds five folios ; and 

(2.) That the ''Continuation Search may be made within 
one calendar month, instead of fourteen days of the 
date of the official certificate — as before the order 
came into operation. 
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BULES under the Act for the Abolition of Fines 
and Eecoveries, and Section 7 of the Convey- 
ancing Act, 1882. 

2. No person authorized or appointed under the Act a^ow- 
3 & 4 Will 4, c. 74 (in these Bules referred to as the Fines not to be 
and Kecoveries Act) to take the acknowledgments of deeds SSS^ 
by married women' shall take any such acknowledgment if peraon. 
he is interested or concerned either as a party or as solicitor 
or clerk to the solicitor for one of the parties or otherwise 
in the transaction giving occasion for the acknowledgment. 

2. Before a Commissioner shall receive an acknowledg- Duties of 
menf, he shall inquire of the married woman separately SoSw in 
and apart from her husband and from the solicitor concerned J^^. 
in the transaction whether she intends to give up her interest ledgment. 
in the estate to be passed by the deed without having any 
provision made for her; and where the married woman 
answers in the affirmative and the Commissioner shall have 

no reason to doubt the truth of her answer, he shall proceed 
to receive the acknowledgment ; but if it shall appear to 
him that it is intended that provision is to be made for the 
married woman, then the Commissioner shall not take her 
acknowledgment until he is satisfied that such provision has 
been actually made by some deed or writing produced to 
him ; or if such provision shall not have been actually made 
before, then the Commissioner shall require the terms of 
the intended provision to be shortly reduced into writing, 
and shall verify the same by his signature in the margin, at 
the foot, or at the back thereof. 

3. The memorandum to be indorsed on or written at the Form of 
foot or in the margin of a deed acknowledged by a married JJ^Jm. 
woman shall be in the following form in lieu of the form set 
forth in s. 84 of the Fines and Kecoveries Act : — 

" This deed was this day produced before me and acknow- 
ledged by therein named to be her act and 
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RULES UNDER FINES AND RECOVERIES ACT, ETC. 



deed [or their several acts and deeds] previous to which 
acknowledgment [or acknowledgments] the said 
was [or were] examined by me separately and apart from her 
husband [or their respective husbands] touching her [or 



their 
their 



knowledge of the contents of the said deed and her [or 
consent thereto and [each of them] declared the same 



to be freely and voluntarily executed by her." 

Declaration 4. When an acknowledgment is taken by any person other 
missioneras than a judge, the following declaration shall be added to the 
to interest, memorandum of acknowledgment : — 

" And I declare that I am not interested or concerned 
either as a party or as a solicitor or clerk to the solicitor for 
one of tjie parties or otherwise in the transaction giving 
occasion for the said acknowledgment." 

Authorized 5. A memorandum of acknowledgment puri)orting to be 

sigraSjure signed according to any of the following forms shall be 

raMum*^ deemed to be a memorandum purporting to be signed by a 

person authorized to take the acknowledgment : — 

(Signed) AlB. 
A Judge of the High Court of Justice in England, 
or A Judge of the County Court of , 

or A perpetual Comnlissioner for taking acknowledg- 
ments of deeds by married women, 
or The special Commissioner appointed to take the 
aforesaid acknowledgment. 

But this rule is not to derogate from the effect of any 
memorandum purporting to be signed by a person authorized 
to take the acknowledgment, though not signed in accordance 
with any of the above forms. 



Saving 
clause. 



6. Nothing in the five preceding rules contained shall 
make invalid any acknowledgment which would have been 
valid if these rules had not been enacted. 



Return of 7. Every Commission appointing a special Commissioner 

Commission, to take an acknowledgment by a married woman shall be 

returned to the office of the registrar of certificates of 

acknowledgments of deeds by married women, and shall be 

Index. there filed. An index shall be prepared and kept in the said 
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office, giving the names and addresses of the married women 
named in all such commissions filed in the said office after 
December 31st, 1882. The same rules shall apply to searches Searches. 
in the index so to be prepared as to searches in the other 
indexes and registers kept in the Central Office. 

8. The costs to be allowed to solicitors in respect of the Scale of 
matters hereinafter mentioned, when not otherwise regulated ^^^ 
by the general orders in force for the time being under the 
Solicitors Kemuneration Act, 1881, or by special agreement, 
shall be as follows ; anything in the Rules of the Supreme 
Court as to costs, dated August 12th, 1875, to the contrary 
notwithstanding : — 

Charges under the Act 3 <S; ^ WUL IV. c. 74 (the Fines and 

Recoveries Act). 

£ s. d. 
' For the indorsements on deeds required by the 
Fines and Recoveries Act, to be entered on the 
Court Rolls of Manors, of the memorandum of pro- 
duction and memorandum of entry on Court Rolls, 
to be signed by the Lord Steward or Deputy 
Steward, each indorsement of memorandum 5«., 
together - - - - - - 10 

For the entries on the Court RoUs of deeds and 
the indorsements thereon, at per folio of 72 words - 6 

For taking the consent of each protector of settle- 
ment of lands - - - - - -0 13 4 

For taking the surrender by each tenant in tail 
of lands - - - - - - 13 4 

For entries of such surrenders or the memo- 
randums thereof in the Court Rolls, at per folio of 
72 words - - - - - - 6 

9. The following Rules and Orders are hereby repealed, Repeal. 
except as to certificates not lodged before January 1st, 1883, 

of acknowledgments by married women of deeds executed 
before January 1st, 1883, and the affidavits relating thereto : — 

The General Rules of the Court of Common Pleas, Hil. 
Term, 1834. 

The General Rules of the Court of Common Fleas, Trin. 
Term, 1834. • 
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The General Order of the Court of Common Fleas, dated 
November 24th, 1862. 

The General Order of the Court of Common Pleas, dated 
January 13th, 1863. 

Gommenoe- 10. These Rules shall take effect from and after December 
™«°*- 31st, 1882. 
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ABSENT TRUSTEE, power to give judgment against, 259. 

ABSTRACT OF TITLE, 

what, purchaser entitled to call for, 6, 13. 
verification of, expense thrown on purchaser, 7, 14. 
purchaser of several lots to have only one, 8. 
vendor must furnish complete, 15. 
tracing legal estate of trustee or mortgagee in, 99. 

ACCOUNT, JOINT, effect of advance on, 138. 

ACCUMULATIONS, 

during minority, ultimate trusts of, 110, 113, 116. 

investment of, 110, 114. 

of past years applicable for maintenance, 114. 

ACKNOWLEDGMENT, 

of right to production of documents, 40 et seq. 

lord not bound to give, on enfranchisement, 10. 
runs with documents, 40, 44. 
obligations imposed by, 40. 

court may enforce, 41, 45. 
confers no ri^ht to damages for loss, etc., 41. 
satisfies liabuity to give covenant for production, 42. 
equivalent to covenant for production, 43. 
difference between, and " undertaking," 44. 
does not entitle holder to make copies, 45. 
in what cases to be given, 45. 
of a debt, saves the statute, 199. 

ACKNOWLEDGMENT OF DEEDS, 

provisions of C. A. (1882), s. 7... 177 et seq. 
effect of memorandum, 177. 
by whom to be taken, 178. 
rules as to, 178, 293. 

ACTION, 

to enforce forfeiture of lease, relief in, 52. 

lessee's application for relief, 56. 

relief of under-lessee, 192. 
respecting mortgage, sale in, 87. 
compromise of, by married woman, 105. 
against trustee, limitation of time, 196. 
executors or trustees may compromise, 234. 
judgment in, against absent trustee, 259. 



INDEX. 

ADMINISTRATOR, 

included in definition of "trustee," 195. 
powers of, under Trustee Act, 1893... 234. 
of convict under the Forfeiture Act, 1870... 264. 
See Pebsgnal Represbntatives. 

ADMITTANCE, copyholds vested by order without, 250. 

ADOPTION, 

of C. A. 1881, by solicitors and trustees, 148. 
of V. & P. Act by trustees, 227. 

ADVOWSON, 

included in definition of land, 54. 
title to be shown to, 272. 

AGENT, 

receiver is, of mortgagor, 84, 86. 

trustees may appoint, for receipt of money, 133. 

notice through, 170, 173. 

liability of trustee for acts of, 239. 

AGREEMENT, adopting statutory leasing powers in mortgage, 68. 

AGREEMENT FOR A LEASE, 

not included in C. A. 1881, s. 11... 50. 

s. 14... 55. 
unless a case made for specific performance, 55, 194. 
by mortgagor or mortgagee, 67, 70. 
under a power, not part of title, 174. 

AGRICULTURE, BOARD OF, powers as to redemption of rent- 
charges, 121. 

" ALL THE ESTATE," conveyance to include, 141. 

ANNEXED DEED, construction of, 130. 

ANNUAL SUMS CHARGED ON LAND, 

payment into court in respect of, on sale, 18. 
remedies for recovery of, 117. 
different kinds of, 119. 
redemption of, 120. 

ANTICIPATION, RESTRAINT ON, 

court may notwithstanding, bind married woman's interest, 102. 
cases in which the court has removed, 104. 

refused to remove, 104. 
separate property subject to, may be dealt with under the 
Settled Land Act, 104. 

liable for ante-nuptial debts, 104. 

bound by compromise of action, 105. 

charged with costs, 105. 

answerable for breach of trust, 105, 261. 
rejected, where effect is to violate rule against perpetuities, 105. 
appointment of attorney to receive income subject to, 107. 
does not prevent enlargement of term, 143. 

or statute from running, 197. 

or income being impounded, 261. 
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APPLICATION, 

of purchase-money under power of sale in mortgage, 78. 

of proceeds of securities in mortgage, 81. 

of insurance moneys, 82, 83. 

of moneys by receiver, 85. 

of income for maintenance, etc., 109, 113. 

to court to be made by summons, 162, 240. 

person paying to trustee not bound to see to, 233. 

APPOINTMENT, 

included in definition of conveyance, 2. 
of receiver by mortgagee, 83. 
of attorney by married woman, 106. 
of trustees to manage infant's land, 108. 
power of, release, 129. 

of solicitor by trustee to receive money, 228. See New 
Trustees. 

APPORTIONMENT, 
of rent, 46, 47. 
of covenants, 46, 49. 
of conditions, 46, 50. 
of purchase-money, 75. 

ARBITRATION, power of executors and trustees to submit to, 234. 

ASSIGNMENT, 

covenant against, excepted from C. A. (1881), s. 14... 53, 58. 

of mortgage debt instead of re-conveyance, 59. 

of chose in action, 126. 

fine not to be exacted from lessee, 191. 

ASSIGNS, covenants as to land to extend to, 134. 
ASSUMPTIONS, which purchaser is bound to make, 6, 13. 
ATTESTATION, of purchase deed on sale, 39. 

ATTORNEY, 

power of, 

executicm of, by married woman 106. 

donee of, may execute deed, etc., in his own name, 122. 

payment imder, without notice of revocation, 123. 

when held in equity not to be revoked by death, etc. 
124. 

deposit of instruments creating, 124. 

to receive restrained income, 107. 

when irrevocable in favour of purchaser, 180, 182. 
infant cannot appoint, 107. 
appointment of, Iby trustees, 229. 
exoneration of trustees, paying under power of, 237. 

AUCTION, 

power of mortgagee to sell by, 72. 
trustees to sell by, 224. 

to buy in at, 225. 
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" AUTHORIZED INVESTMENTS," 200. 

BANKER, 

trustee m&j appoint, to receive policy moneys, 228. 

trustee indemnified against acts of, ^3S. 

payment into court by, if money in his hands, 258. 

BANKRUPTCY, 

definition of, 43. 

forfeiture of lease on, 53, 58. 

restriction on, 189. 
of donor a revocation of power of attorney, 123. 

except in favour of payee without notice, 123. 
or purchaser, 180, 182. 
trustee in, cannot plead statute, 198. 
removal of trustee on, 216, 239. 

BARE POWER, may now be exercised by survivors, 236. 

BARE TRUSTEE, 

unpaid vendor, not a, 16. 
devolution of legal estate vested in, 98, 156. 
married woman when a, may convey, 22T. 
meaning of the expression, 228. 

BEARER CERTIFICATE, trustee not to hold, 208. 

BENEFICIAL OWNER, covenants for: title implied by convey 
ance as, 26, 28, 29, 31. 

BENEFICIARY. See Cestui que trust. 

BENEFIT, 

of implied covenants for title to run with land, 34, 38. 

of ** acknowledgment," who entitled to, 41. 

of " undertaking," how enforced, 42. 

of lessee's covenants to run with reversion, 46, 47. 

of lessor's covenants in case of severance, 49, 50. 

of covenants relating to land, 134. 

BEST RENT, 

to be reserved on lease by mortgagor, or mortgagee, 66. 
meaning of expression, 69. 

BILL OF SALE, 

confers no right of consolidation, 65. 
statutory power of sale not implied in, 74. 

BOND, 

binds the heirs and real estate, 135. 
to several jointly, survives, 137. 

BREACH OF COVENANT, 

forfeiture for, restricted, 62, 192. 
mortgagee may sell in case of, 76. 
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BREACH OF TRUST, 

plea of statute in actions for, 196. 
loan on insufficient security, 209. 
employment of depreciatory conditions, 226. 
power to impound interest of beneficiary, 261. 
when trustee indemnified against, 261. 
retention of authorized investments, 271. 

BROKER, 

trustee indemnified against acts of, 238. 
payment into court of money in hands of, 258. 

BUILDING LEASE, 

definition of, 3, 70. 

includes repairing lease, 5. 

powers to grant, in case of mortgage, 66. 

BTHLDING SOCIETY, 

statutory power of sale in mortgage to, 74. 
investment of funds of, 203. 
appointment of trustees of, 215. 

BURTHEN, 

of lessee's covenants, 48. 

of lessor's covenants to run with reversion, 49. 

CAPITAL CHARGE, payment into court in respect of, on sale, 
18, 21. 

CENTRAL OFFICE, 

deposit of powers of attorney in, 124. 
searches in, 166. 

CFiRTIFICATE OF ACKNOWLEDGMENT, 
filing of, 179. 
• index of, 179. 
office copies, 179. 
abolished, 179. 

CERTIFICATE OF SEARCH, 

issued by central office on requisition, 166. 

office copies of, evidence, 166. 

conclusive in favour of purchaser, 166. 

fraud or negligence in making, 167. 

error in, soucitors, trustees, etc., protected, 167 

forms of, 286—288. 

CESTUI QUE TRUST, 

should not be appointed a trustee, 218. 
remedy against trustee when barred, 196. 
when he may impeach sale by trustee, ^7 
when bound to indemnify trustee, 261. 

CHARGE, 

included in definition of mortgage, 2. 
power of court to provide for, on sale, 18. 
sale subject to, by mortgagee, 72. 
trustees may sell, subject to, 224. 



INDEX. 

CHARITY, application of Trustee Act to trustees of, 255. 
CHATTEL REAL, trust and mortgage estates' to devolve as, 97. 

CHIEF RENT, 

redemption of, 120. 

is a quit rent paid by freeholders, 121. 

CHOSES IN ACTION, 

conveyance of , by A. to A. and B., 126. 

by husband to wife, and by wife to husband, 126. 
vested in new trustees by declaration, 222. 
vesting orders as to, 250. 

CLAIM, 

payment of, by executor, 234. 

compromise of, by executors, administrators, or trustees, 235. 

CLASS, 

maintenance of, 115. 

contingent rights of unborn, 244. 

COLLATERAL POWER, release of, 128. 

COMMENCEMENT OF TITLE, 
no abstract previous to, 6. 

purchaser's rights in respect of prior title limited, 6. 
in absence of stipulation, forty years before contract, 13, 272 
exceptions to the rule, 272. 

COMMISSION, payable to receiver, 84. 

COMPANY, 

statutory powers not implied in debentures of, 74. 
directors of, may plead the statute, 198. 

COMPENSATION, for breach of covenant, lessor may require, 52, 
56. 

COMPLETION OF CONTRACT, 

by personal representatives after vendor's death, 15. 
rules relating to, in V. & P. Act, 273. 

COMPOUND DEBTS, powers of executors, administrators, and 
trustees to, 234. 

COMPROMISE, . ^ ^ 

of action relating to separate property restramed from 

anticipation, 104. 
of claim by executors, administrators, or trustees, 234. 

CONDITION, , ^^ ^^ 

incident to reversion, notwithstanding severance, 46, 60. 
apportionment of, on severance, etc., 50. 
apportioned, to run with reversion, 50. 
indivisible at common law, 51. 
breach of, re-entry or forfeiture for, restricted, 52. 
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CONDITIONS OF SALE, 

implied by statute in contracts, 6. 
by C. A. 1881, s. 3, 

leasehold reversion not to be called for, 6, 9. 
title to enfranchised copyholds, 6, 10. 
production of documents of prior title, 6, 10. 
requisitions, objections, or inquiries as to prior 

title, 6, 11. 
recitals of documents of prior title to be assumed 

to be correct, 6. 
lease and underlease to be deemed to have been 

duly granted, 7, 13. 
receipt for rent, effect of, 7, 13. 
expenses of production and inspection of docu- 
ments not in vendor's possession, 7, 14. 
of journeys, searches, etc., 7. 
of copies delivered to purchaser, 7. 
on sale of property in lots, 8. 
effect of not excluding, 9. 
by V. & P. Act, s. 2, 

freehold reversion not to be called for, 273. 
recitals in deeds twenty years old to be evidence, 

273, 274. 
inability to furnish legal covenant for produc- 
tion, 273, 275. 
cost of covenant for production, 274, 276. 
retention of title deeds by vendor, 274. 
adoption of, by fiduciary vendors and purchasers, 149, 
227. 
depreciatory, on sale by trustees, 226. 

when a ground for setting aside the sale, 226. 
protection of bond fide purchaser, 226. 

CONDUCT OF SALE, on sale of mortgaged property by the court, 
87, 91. 

CONSIDERATION, 

receipt for, in deed or indorsed, 130 — 134. 

power of attorney for valuable, when irrevocable, 180. 

CONSOLIDATION OF MORTGAGES, 
restricted by C. A. 1881... 63. 
formerly confined to legal mortgages, 63. 
doctrine of, gradually extended, 63. 
principle of, 64. 
independent of notice, 64. 
an equitable right, 65. 
does not apply to bills of sale, 65. 
not affected by notice to pay off, 77. 

CONSTRUCTION, 

of deeds and other instruments, 125 et seq. 
of supplemental or annexed deed, 130. 
of implied covenants, 142. 
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CONSTRUCTIVE NOTICE, 
definition of, 172. 

doctrine of, restricted by recent deciBioos, 172. 
from visible condition ot property, 172. 

possession of third party, 172. 

recitals in deed, 172. 

nefflect to make uiquiries, 173. 
whether u:om employment of conmion solicitor, 174. 
lessee has, oi his lessor's title, 274. 

CONSTRUCTIVE TRUST, Statute of Limitations appUes in cases 
of, 19&. 

CONTINGENT LEGACY, 

when applicable for maintenance, 114. 
when it carries interest, 115. 

CONTINGENT RIGHTS, 

release of, by Court, 242, 244, 245. 
definition of, in Trustee Act, 266. 

CONTRACT, 

for sale, conditions implied in, 6. 

completion of, on death of vendor, 15. 

conversion by, 17. 

by mortgagee before notice expired, 77. 
to grant an underlease, condition implied, 51. 
to grant a lease by mortgagee or mortgagor, 67. 
not to exercise power, 1&. 
under seal to bind heirs and real estate, 135. 

with two or more jointly, 137. 
for lease under power not part of title, 174. 
existence or validity of, not determined under V. & P. Act, 
280. 

CONTRIBUTION, claim by trustee against co-trustee for, 199. 

CONVERSION, 

by contract for sale, from what date, 17. 
by option of purchase, 18. 

CONVEY, appointment of person to, 249. 

CONVEYANCE, 

definition of, 2, 265. 

by personal representatives, 16. 

order for, free trom incumbrance, 19. 

general words implied in, 22. 

covenants for title implied in, 26 et «^g. 

execution of, rights of purchaser as to, 39. 

by mortgagee on sale under power, 77. 

execution of, by attorney, 106. 

the word " grant " not necessary, 125. 

by a person to himself and another, 126. 

by husband to wife, or wife to husband, 126. 

of easements, etc. , by way of use, 140. 

to include *' all the estate, etc.," 141. 
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CONVEY ANCE—c(mtinued. 
short form of, 162. 
sale when set aside after, 226. 
vesting order in place of, as to mortgaged land, 245. 

after judgment or order for, 247. 
execution of, by order of court, 24^8. 

CONVICT, 

trust estate of, not devested, 264. 

may transfer mortgage held in trust, 264. 

COPIES, 

expenses of, on sale, 6. 
right to, under " acknowledgment," 41, 45. 
power of mortgagor to make, 62. 
office, of deposited instruments, 124. 
of certificates of search, 166. 
acknowledgments by married women, 179. 

COPYHOLD ACTS, 

enfranchisement under, 10. 
remedies of rent-chargers, 120. 
redemption of rent-charges, 121. 
power of sale on, 73. 

COPYHOLDS, 

condition of sale as to enfranchised, 6, 10. 

covenants for title as to, 38. 

surrender of, mu^t be made in person, 39. 

conveyance of, by mortgagee under power of sale, 78. 

C. A., 1881, s. 30, not to apply to, 97. 

devolution of trust and mortgage estates in, 99. 

not vested in new trustee by declaration, 222. 

married woman a bare trustee may surrender, 227. 

vesting order as to, 260. 

power of personal representative to convey, 276. 

CORPORATION, investment of funds of, 203. 

COSTS, 

amount to be paid into court to meet, 18. 

of enforcing ** acknowledgment," 41. 

discretion of court as to, in granting relief against forfeitures, 

63. 
mortgagee's, of producing deeds, 62. 
of action to foreclose two mortgages, 65. 
of sale by mortgagee payable out of purchstse-moneys, 78. 
mortgagee may add, to his security, 80. 
mortgagee's, of recovering money or securities, 81. 
of receiver, pa3rment of, 84. 

security for, in action respecting mortgage, 89, 91. 
of married woman restrained, 105. 
discretion of the court as to, 152. 
of lessor, how recovered, 188. 
power of court as to, under Trustee Act, 255. 

G. & B. X 
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COUNSEL, notice through, 170, 174. 

CODNTERPART OF LEASE by mortgagor to be delivered to 
mortgagee, 66, 70. 

COUNTY COURTS, 

not included in definition of ** the Court," 5. 
no iurisdiction to relieve from forfeiture, 56. 
jurisdiction of, in actions respecting mortgages, 91. 

under the Trustee Act, 263. 
no jurisdiction to remove restraint on anticipation, 106. 

COURT, 

definition of, 4. 

county court not included in, 5. 
powers of, as to land in Counties Palatine, 5, 152. 
on sale of incumbered land, 18 — ^21. 

may direct payment into court of sum to meet 

charge, 18. 
may declare the land freed from the incum- 
brance, 19. 
may make vesting order, 19. 
may deal with sum paid in, 19. 
form of order, 20. 
to give damages for breach of '* undertaking," 42. 
to enforce ** acknowledgment," 41. 
to relieve against forfeiture of lease, 52, 192. 
to appoint receiver, 86. 
in action respecting mortgage, 87. 
to remove restraint on anticipation, 102. 
to sell lands for arrears of annuity, 119. 
to sanction sale of land or minerals separately, 260. 
may appoint trustees tg manage infant's property, 108. 
matters assigned to the Chancery Division of, 151. 
payment of money into, 152. 
applications to, by summons, 152; 
discretion of, as to costs, 152. 
orders of, conclusive, 153. 
meaning of, in Ireland, 155. 
appointment of trustees by, 239. 
trustees appointed by, powers of, 254. 
summary jurisdiction of, under V. & P. Act, 278. 

COURT FEES, order as to, 289. 

COVENANTS, 

receipt for rent evidence of performance, 7, 13. 

waiver of breach, what amounts to, 14. 

for title, 26—34. See Covenants for Title. 

proviso repugnant to, void, 39. 

tor production of title deeds, 

satisfied by "acknowledgment," 42. 

in what cases liability exists, 45. 

vendor's inability to give, not an objection to title, 273 

costs of, payable by purchaser, 274. 
for safe custody of title deeds, 

liability satisfied by " undertaking," 42. 

in what cases liability exists, 45. 
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COVENANTS— con«tnt£€d. 

benefit of lessee's, to run with reversion, 46, 47. 
of lessor's, passes to assigns of term, 50. 
of mortgagor's, pass by statutory transfer, 94. 
. burthen of lessee^s, runs with land, 48. 

of lessor's, runs with reversion, 49. 
breach of, re-entry or forfeiture for, restricted, 62, 192. 
for renewal in leases under powers, 69. , ' 
mortgagee's power of sale on breach of, 76. * 
implied in statutory mortgage and transfer, 92, 94. 
by several mortgagors, joint and several, 95. 
with several mortgagees, joint, 95. 

except in contributory mortgage, 95. 
construction of, 142. 
not to exercise power, 129. 
relating to land of inheritance, extend to heirs, etc. 134. 

not of inheritance, extend to executors, etc. , 134. 
between vendor and purchaser, 135. 

lessor and lessee, 135. 
restrictive, 135. 
heirs and real estate bound by, 135. 
effect of, with two or more jointly, 137. 
against assigning without licence, no fine to be exacted, 191. 

COVENANTS FOR PRODUCTION OF TITLE DEEDS, 40 ti iteq. 
See Covenants. 

COVENANTS FOR TITLE, 

implied in conveyance for value, 26, 28. 

mortgage, 29, 30. 

settlement, 31. 

assignment of leaseholds, 28. 

by way of mortgage, 30. 
statutory, 

by trustee, mortgagee, etc., 32, 35. 

by directing party, 33, 37. 

by married woman, 33, 37. 

must be expressly adopted, 33. 

how far they apply to copyholds, 33, 38. 

benefit of, runs with land, 34, 38. 

may be varied, 34, 39. 

CREDITORS, 

removal of restraint on anticipation in order to pay, 103. 
by specialty, remedies of, 136. 

CURTESY, tenant by, entitled to redeem, 61. 

CUSTOMARY FREEHOLDS. See Copyholds. 

DAMAGES, 

measure of, under covenants for title, 39. 

for loss or destruction of documents, 42, 46. 

for breach of covenant, court may give, with relief, 53. 

for irregular exercise of power of sale, 78. 

jurisdiction under the V. & P. Act, as to, 280. 

x2 
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DEATH, 

of vendor, completion of contract on, 15. 
devolution of trust and mortgage estates on, 96 — 101. 
of iofant under twenty-one, trusts of accumulations, 110. 
payment under power of attorney without notice of, 123. 
power of attorney when not revoked by, 124, 180, 182. 
of trustee in testator's lifetime, 214. 

DEBENTURES,' 

statutorv powers of mortgagees do not apply to, 74. 
director^ right to inspect covering deed, 63, 
issued by public undertaking, 88. 

DEBENTURE STOCK, investment in, by trustees, 201, 206. 

DEBTS, 

payment of married woman's ante-nuptial, 104. 

real estate liable for, 136. 

power of trustees to release or compound, 234. 

DECLARATION vesting trust property in new trustees, 222. 

DEEDS, 

production of what, necessary on sale, 6, 10. 
expenses of production of, thrown on purchaser, 7, 14. 
execution of, on sale, 39. 

under power of attorney, 122. 
production and safe custody of, 40 et seq. 
loss of, damages for, 42, 46. 
power of mortgagor to inspect, 62. 
mortgagee entitled to sell, may recover, 79. 
two, formerly necessary to vest leaseholds in new trustees, 126. 
construction of, 125 et seq. 

supplemental or annexed, 130. 
in schedule to C. A., 134. 
receipt in body of, sufficient, 130. 

evidence of payment, 131. 

authority for payment to solicitor, 133, 228. 
short forms of, 134. 
notice of, 172. 
acknowledgment of, by married women, 177. 

DEPOSIT, 

of sum to meet expenses of sale, 87, 91. 

of instruments creatine powers of attorney, 124. 

order for repayment of, under V. & P. Act, 279. 

DEPRECIATORY CONDITIONS, 

employment of, by trustee, ^6. 

protection of purchaser, 226. 

where sale may be set aside on account of, 227. 

DESTRUCTION OF DOCUMENTS, 

no right to damaees conferred by acknowledgment, 41. 
8ecu8y by undertaking, 42. 
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DEVISE of trust and mortgaged estates after December 31st, 1881, 
nugatory as to freeholds, 97. 

DEVISEE, 

completion of contract enforceable against, 16. 
definition of, in Trustee Act, 265. 

DEVOLUTION of legal estate, 96, 98. 

DIRECTORS, may plead statute, 198. 

DISCHARGE, 

by court, of incumbrances on sale of land, 18. 
of incumbrances on sale by mortgagee, 78. 
by receipt of mortgagee for purchase-money under power of 
sale, 80. 

married woman, though an infant, for accumula- 
tions, 110. 
trustees for trust money, etc., 233. 
in body of deed for consideration money, 130. 
of survivor of joint mortccagees, etc., 1^. 

DISCLAIMER, 

of power, 175. 

of office, annexed power cannot be exercised after, 176. 

effect of, 176. 

DISCRETION, 

of court as to relief in cases of forfeiture, 52, 56. 

as to sale in action respecting mortgage, 90. 
as to binding interest of married woman, 103. 
as to costs, 152. 
of trustees as to maintenance, 109, 113. 
as to investment, 205. 
as to manner of sale, 224. 

DISTINCT TRUSTS, separate trustees in case of, 219. 

DISTRESS, 

remedy by, for rent-charges and other annual sums, 117. 
incident to legal rent-charge, 119. 

DOCUMENTS, 

purchaser's right to production of, 6, 10. 

expenses of production of, when not in vendor's possession/ 

7, 14. 
what, vendor formerly bound to produce, 10. 
place of production, 15. 
production and safe custody of, 40 et seq, 
effect of " acknowledgment," 40. 

" undertaking," 41. 
damages for loss or destruction of, 41, 46. 
covenant for production of, 43. 
mortgagee must produce, 62. 
mortgagee entitled to sell may recover, 79. 
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DRAINAGE, 

power of "management tmstees" as to, 109. 
charges, not to prevent investment by trustee, 206. 

DURHAM, 

coimty palatine of, power of court of, 6. 
application of Trustee Act to, 263. 

EASEMENTS, 

included in definition of **land," 4. 
grant of, by general words, 24. 
apparent and continuous, 24. 
conveyance of, by way of use, 140. 
how granted, 141. 

EDUCATION OF INFANT, 113. 8ee Maintenance. 

ELECTION, by married woman, 106. 

ENFRANCHISED COPYHOLDS, statutory condition of sale as 
to, 6, 10. 

ENLARGEMENT OF TERM, 142. ^ee Long Terms. 

ENTRY, 

right of, for breach of covenant, restricted, 52, 192. 
remedy by, for rent-charges and other annual sums, 117. 

EQUITABLE MORTGAGE, 

legal estate cannot be conveyed by mortgagee, under C. A. 
Act, 1881... 79. 

aecua under Lord Cranworth's Act, 79. 

EQUITY OF REDEMPTION, any person interested in, entitled to 
redeem, 61. 

"ESTATE, RIGHT, TITLE," etc., all the, to pass by con- 
veyance, 141. 

ESTATE TAIL, what words in deed sufficient to create, 127. 

ESTOPPEL, 

lease operating by, 47, 69. 

by receipt in body of deed, 131. 

EVIDENCE, 

of performance of covenants on sale of leasehold, 7, 13. 
expenses of obtaining, thrown on purchaser, 7, 14. 
office copies of deposited instruments, 124. 

of certificates of search, 166. 

of certificate of acknowledgment, 179. 
of payment, receipt in deed, or indorsed, 131, 132. . 
memorandum of acknowledgment, 177. 
on appointment of new trustees, 240. 
vesting orders conclusive, as to facts stated, 256. 
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EXECUTION, 

of purchase deed, 39. 
forfeiture of lease on, 53. 

restricted, 189. 
of deed by attorney, 122. 
of deeds oy married women, 177. 

EXECUTOR. See Pbbsonal Rbpkesbntativks. 

administrator of, not the personal representative of testator, 

100. 
becomes trustee of residue, 115. 
covenants extended to, 134. 
protected in adopting C. A. 1881... 149. 

against error in certificate of search, 167. 
included in definition of "trustee," 195. 
plea of statute by, 199. 

power to allow claims, compound debts, etc., 234. 
may pay statute-barred debt, 235. 
surviving, may execute powers, 236. 

EXECUTORY LIMITATIONS, 
restriction on, 183. 
on failure of issue, when void, 183. 
how they arise, 183. 

EXPENSES, 

relating to documents not in vendor's possession, 7, 13. 

of production, 14. 

of copies for purchaser, 7. 

mortgagor, 62. 
of sale by mortgagee, 78. 

in action respecting mortgage, 87, 91. 
of receiver, 84. 

of management of infant's land, 109 
'of recovering rent-charges, 117. 
incurred by lessor, recovery of, as debt, 188. 
power of court as to, under Trustee Act, 255. 
of covenant for production, 274. 
vendor may be ordered to pay, under V. & P. Act, 279. 

FEES, order fixing scale of court, 289. 

FEE SIMPLE, 

infants', a settled estate, 108. 
what words in deed sufficient to convey, 127. 
acquired by enlargement of " long term," 142. 
vests in legal owners of term, 143, 146. 

subject to the same trusts, etc., 144, 146. 
in unsevered minerals, 144, 147. 

FELONY, 

removal of trustee convicted of, 239. 
trust estate not devested by, 264. 

FEDUCLAlRY VENDORS AND PURCHASERS, 

may sell and buy under statutory conditions, 9. 

may adopt C. A. 1881... 149. 

may buy or sell under V. & P. Act, 227. 



INDEX. 

FINE, 

not to be taken on lease by mortgagor or mortgagee in 

possession, 66. 
not to be exacted for licence to assign, 191. 
on renewal, how paid, 232. 

FIXTURES, 

effect of general words, 25. 
mortgagee cannot sell, 74. 

FORECLOSURE, 

absolute, bars right of redemption, 61. 
may be opened, 61. 

right to, not affected by power of sale, 78, 80. 
action for, sale of m9rtgaged property in, 87. 

sale when ordered, 88. 

mode of sale, 89. 

on default of appearance by mortgagor, 90. 

where defendant appears, 90. 

terms imposed, 90. 

conduct of sale, 91. 

security for costs, 91. 

FORFEITURE ACT, 1870, does not affect trust estates, 264. 

FORFEITURE CLAUSE, prevents removal of restraint on 
anticijiation, 104. 

FORFEITURE OF LEASE, 

for breach of covenant or condition, restricted, 52, 55, 189. 
not enforceable until service of notice, and default of lessee, 

52, 55. 
relief against, under C. A. 1881, s. 14... 52. 
how applied for, 52, 56. 

former law as to, for non-payment of rent, 54. 

for breach of covenant to 
insure, 55. 
excepted cases, 53, 58, 189. 
wide discretion of coiirt as to, 56. 
in favour of under-lessee, 192. 
recovery of costs on waiver, 188. 
obligation on trustees to avoid, 231. 

FORMS, STATUTORY, 

of mortgage, 92, 159, 161. 

of transfer of mortgage, 93, 159. 

of reconveyance, 96, 160. 

of further charge, 161. 

of conveyance on sale, 162. 

of marriage settlement, 162. 

sufficiency of, 134. 

relating to searches, 283 et seq, 

FRAUD, excludes plea of Statute of Limitations, 196. 

FRAUD ON POWER, restraint on anticipation not removed to 
assist, 104. 
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FREEHOLDS, 

devolution of trust and mortgage estates in, 98. 
how vested in new trustees, 2^. 
conveyance of, by A. to A. and B., 126. 

by husband to wife, or by wife to husband, 126. 

by way of use to create easement, 140. 

FRIENDLY SOCIETY, appointment of trustees of, 215. 

FURTHER ASSURANCE, impUed covenant for, 27, 30, 32. 

FURTHER CHARGE, short form of, 161. 

GENERAL WORDS, 

implied in conveyance, 22. 
operation of, 23. 
construction of statutory, 25. 

GRANT, 

the word not necessary in conveyance, 125. 

should be used to imply covenants under L. C. C. Act, 125. 

incorporeal hereditaments lie in, 125. 

of easement by way of use, 140. 

GUARDIAN, 

application by, for appointment of ** management trustees," 

108. 
payment to, for maintenance, etc., 110, 113. 
powers of testamentary, 112. 
mother is, 112. 

HEIR, 

completion of contract enforceable against, 16. 
right of action against, 136. 
right of retainer oy, 137. 

vesting order where trustee's, is not available, 242. 
or mortgagee's, 245. 

«* HEIRS," 

limitation of estates of inheritance without, 127. 
bound by covenants, though not named, 136. 

*« HEIRS AND ASSIGNS," 

personal representatives to be deemed, 97. 

covenant relating to land of inheritance extended to, 134. 

HUSBAND, 

conveyance by, covenants implied in, 33. 

removal of restraint on anticipation to pay debts of, 103. 

may convey directly to his wife, 126. 

IMPLIED CONDITIONS OF SALE, 6—8. 

IMPLIED COVENANTS, 

for title, 26 — 34. See Covenants for Title. 
in statutory mortgage, 92. 

transfer, 94. 
joint and several, 95. 
construction of, 142. 
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IMPR9VEMENT OF LAND ACT, 

investment by trustees on charges undar, 

chugeB uMMdaCf ndb « fair to iinreBtment by trustees, 208. 

IMPUTED NOTICE, 173. 

INCAPABLE OF ACTING, when a trustee is, 216. 

INCOME, 

what it includes, 4. 

person entitled to, may enforce lessee's covenants, 46, 48. 

receiver of, appointed by mortgagee, 72, 84. 

restrained from anticipation, 107. 

application of infants', 110, 113. 

annual sum charged on, of land, remedies for, 117. 

applicable for insurance, 230. 

INCORPOREAL HEREDITAMENTS, 

included in definition of "land" in C. A. 1881... 2. 

said to lie in grant, 125. 

use of the word " grant " not necessary in conveyance of, 125, 

INCUMBRANCE, 

definition of, 2. 

discharge of, on sale, by payment into court, 18. 

on sale by mortgagee, 78, 80. 
implied covenant against, 27, 30, 32. 
sale subject to, by mortgagee, 72. 
effect of " enlargement ' ot term on, 147. 
searches for, in Central Office, 166. 
sale subject to, by trustees, 224. 

INCUMBRANCER, 
definition of, 3. 
rights of, on sale, 21. 
transfer on requisition, 60. 
rights of, as to transfer of mortgage, 186. 

INDEMNITY. 

of trustee, implied, 238. 

by order of court, 261. 
trustee when entitled to, against breach of trust, 261. 
of Bank acting under order of court, 264. 

INDORSEMENT, 

supplemental deed read as, 130. 

of receipt on deed not necessary, 131. 

INFANT, 

married woman, although an, may appoint an attorney, 107. 

cannot in general appoint attorney, 107. 

land of, in certain cases, to be deemed a "settled estate," 108, 

is " settled land " within Settled Land Act, 108. 

management of, by trustees, 108. 

application of income for maintenance, 109, 113. 

investment and accumulation of residue, 110, 113. 
female on marriage entitled to accumulations, 110. 
maintenance, education, or benefit of, 113. 
out of what fund, 114. 
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JKFANT-— continued. 

appointment of, as trustee, 218. 
vesting order where trustee is, 242. 

mortgagee is, 245. 

INHERITANCE, 

limitation of, without the word " heirs," 127. 
land of, covenants relating to, 134. 

INJUNCTION, 

to restrain breach of covenant, 53. 

mortgagee from cutting timber, 76. 
intenerence with receiver, 86. 
sale by trustees, 227. 

INSPECTION OF DEEDS, mortgagor entitled to, 62. 

INSURANCE, 

breach of covenant as to, relief granted, 55, 58. 
mortgagee's powers as to, 72, 75. 

amount and application of moneys, 82. 

limitation of, 83. 
receiver to pay premiums, 85. 
" management trustees," power of, to effect, 109. 
trustees may effect, 230. 

INTEREST, 

in arrear, mortgagee may sell, 76. 

on prior incumbrances to be paid by receiver, 85. 

when legacy carries, 115. 

INVESTMENT, 

of accumulations of infant's income, 110, 113. 
on long terms as " real securities," 145. 
securities for, authorized by law, 200 et 8eq. 
discretion of trustees, as to, 205. 
enlargement of express powers, 205. 
subject to drainage charges, 208. 
on property of insufficient value, 209. 
on leasehold with6ut lessor's title, 209. 
without requiring title for full period, 209. 
liability of trustee for improper, 211. 

IRELAND, 

modifications in C. A. 1881, respecting, 155. 
powers of court in, under Trustee Act, 270. 

JOINT ACCOUNT, 

covenants relating to money advanced on, 137. 
effect of advance on, 138. 

JOINT AND SEVERAL COVENANTS, in statutory mortgage, 
95. 

JOURNEYS, 

expenses of, incidental to production of documents, 7. 

JUDGMENT. See Order, 
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JUDGMENTS, searches for, 166. 
JUDICATURE ACTS. See Table of Statutes. 

JUDICIAL SEPARATION, removes restraint on anticipation, 104. 

JURISDICTION, OUT OF, 

power of replacing trustee, 215. 
appointment by the court of trustee, 241. 
vesting order, when trustee, 242, 251. 

when heir, etc., of mortgagee, 245. 

as to land, 257. 

LANCASTER, COUNTY PALATINE OF, 
powers of court of chancery of, 5. 
court of chancery of, jurisdiction of, 152. 
rules for proceedings in, 152, 
searches in, 168. 
application of Trustee Act to, 262. 

LAND, 

definition of, in Conveyancing Act, 1881... 2, 4.. 

in Trustee Act, 1893... 266. 
sale of, freed from incumbrances, 18. 

separately from minerals, 260. 
general words implied in conveyance of, 22. 
infant's, a settled estate, 108. 
management of infant's, 108. 
annual sums charged on, remedies for recovery of, 117. 

redemption of, 120. 
conveyance of, by A. to A. and B. , 126. 
covenants relating to, 134. 
creation of easements in, by way of use, 140. 
enlargement of long term in, \4Q. 
drainage charges not to prevent investment in, 207. 
vesting orders, as to, 241 et seq. 

LAND CHARGES REGISTRATION AND SEARCHES ACT, 
1888... 168. 

LANDS CLAUSES CONSOLIDATION ACT, 1845, implication of 
covenants under, by " grant," 125. 

LEASE, 

for building purposes, 3, 5. 

mining, definition of, 3, 5. 

impli^ condition of sale as to land held by, 7, 9. 

implied covenant as to validity of, 28, 31. 

rent and benefit of lessee's covenants to run with reversion, 
notwithstanding severance, 46, 47. 

conditions in, annexed to reversion notwithstanding sever- 
ance, 46, 50. 

obligation of lessor's covenants to run with reversion, not- 
withstanding severance, 49. 

apportionment of conditions on severance, etc., 50. 

forfeiture of, relief against, 52 et seq, 189, 192. 



 INDEX. 

LEASE — continued 

mortgagor or mortgagee in possession may grant, 65. 
under power, easements, rights, ect., how granted, 141. 

contract not part of title, 174. 
power of trustees to renew, 231. 

LEASEHOLD REVERSION, title to, 6, 9, 51. 

LEASEHOLDS, 

title to reversion, 6, 9, 61. 

production of last receipt for rent, 7, 13. 

miplied covenants for title on conveyance of, 28. 

mortgage of, 30. 
conveyance of, by a person to himself and another, 126. 
investment on, without lessor's title, 209. 
insurance by trustees of, 231. 

LEGACY, when it carries interest, 115. 

LEGAL ESTATE, 

in trust and mortgage property, 96. 
priority by virtue of, 277. 

LESSEE, 

is a purchaser, 3. 

covenants of, to run with reversion, 46. 

benefit of covenants bv, 47. 

burthen of covenants by, 48. 

breach of covenant by, relief against forfeiture, 52. 

notice to, how to be addressed, 150. 

liable for costs and expenses of lessor on waiver of breach, 188. 

LESSOR, 

title of, need not be shown, 6, 9, 51. 

trustees not bound to require, 209. 
assignee of, must plead his title in suing on lessee's covenants, 

48. 
burthen of covenants by, to run with reversion, 49. 
benefit of covenants by, who entitled to, 50. 
right of action and entry restricted, 52. 
notice of breach of covenant to be served by, 52. 
recovery of costs and expenses on waiver of breach, 188. 
protection of under-lessee, 192. 

LICENCE, 

for mining purposes included in mining lease, 3. 
to assign, no fine to be exacted, 191. 

LIEN, 

included in incumbrance, 3. 

of unpaid vendor who signs receipt, 132. 

subsequent purchaser, when affected by, 132. 

LIGHT, grant of, by implied general words, 25. 
LIMITATION, words of, in fee or in tail, 127. 
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LIMITATIONS, STATUTE OF, 
receiver, cannot plead, 86. 
does not affect rent under a lease, 145. 
when action founded on statute, 100. 
when trustee may plead, 196. 
may be pleaded by directors, 198. 

constructive trustees, 198. 
not by trustee in bankruptcy, 198. 
executor may pay debt barred by, 2S5, 

LIMITED OWNER, 

burthen of covenants in lease by, 50. 
lease where mortgagor, 71. 

LONG TERMS, investment by trustee on mortgage of, 206. 

LONG TERMS, ENLARGEMENT OF, 
into fee simple, 142 — 148. 
nature of term which may be enlarged, 142. 
by execution of deed, 142. 
persons who may execute the deed, 143, 145. 
efifect of enlargement, 144. 
settled term, when to be re^settled, 144. 
when mines and minerals included, 144, 147. 
term liable to be determined by re-entry excluded, 146, 185. 
when sub-term is excluded, 145, 185. 
amendment of s. 65 of C. A., 1881... 185. 

LOSS, UabiUty for, arising from improper investment, 211. 

LOSS OF DEEDS, 

no damages for, under an *' acknowledgment," 41, 45. 
remedy tor, by virtue of ** undertaking," 42, 46. 

LOTS, 

condition as to sale in, 8. 
title deeds, how dealt with on sale in, 44. 
mortgagee may sell in, under statutory power, 72. 
trustees may sell in, 224. 

LUNACY, 

of donor, payment by attorney without notice of, 123. 
power of attorney when not revoked by, 180, 182. 
renders trustee ** incapable," 216. 
vesting orders in, conclusive evidence of facts stated, 256. 

MAINTENANCE, 

income of infant's land applicable to, 109. 
trustees may apply income in, 113. 

or may pay income to parent or guardian, 113. 

accumuUition and investment of residue, 113, 116k 

out of what property, 114. 
of a class of infants, 115. 

MANAGEMENT, 

powers of, conferred on trustees, 108. 
trustees for, appointment of, 108. 
powers of, 109. 
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MANOR, 

ffeneral words implied in conveyance of, 22. 
lord not bound to give "acknowledgment" or "under- 
taking," 46. 
consent of lord to vesting order, 250. 

MARRIED WOMAN, 

implied covenants for title by, 33, 37. 

court may bind interest of, although restrained from antici- 
pation, 102. 
cases in which order made, 104. 

refused, 104. 
compromise by, 105. 
election by, 105. 
consent of, how taken, 106. 

may appoint an attorney, although an infant, 106. 
release of power by, 129. 

enlargement of lone term into fee simple, by, 143. 
• acknowledgment of deed by, 177, 179. 
claim of, against trustee when barred by time, 197. 
appointment of, as trustee, 218. 

interest of, may be impounded to indemnify trustee, 261. 
being a bare trustee may convey, 227. 

MIDDLESEX, 

searches in, 169. 

registration of assurances in, 278. 

MINES AND MINERALS, 
included in " land," 4. 
reservation of, an objection to title, 10. 
pass without express mention, 25. 
sale of, apart from surface, 74. 
power of " management trustees " as to, 109. 
fee simple in, acquired by '* enlargement," 144, 147. 
severance of, 147. 
forfeiture of lease of, 189. 
sale of separately, 260. 

MINING LEASE, 

definition of, 3, 5. 

distinguished from licence for mining purposes, 5. 

forfeiture of, for breach of certain covenants, 53, 189.| 

MISLEADING CONDITIONS, 

preclude specific performance at suit of vendor, 12, 15. 

what are, 15. 

implied conditions, whether they may be, 15. 

MISTAKE, when a bar to specific performance, 12. 

MONEY, 

receipt of mortgagee for purchase, 80. 
trustees for, 233. 
in deed for consideration, 133. 

** MONEY VALUE," meaning of the expreaaion, 14&. 
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" MONTH," means calehdar month, 77. 

MORTGAGE, 

definition of, 2, 5, 266. 

implied covenants for title in, 29, 30. 

transfer of, instead of reconveyance, 59, 186. 

right to redeem, 61. 

persons entitled to redeem, 61. 

right to consolidation restricted, 63. 

statutory powers implied in deed, 71 — 76. 

See SajjE ; Insurance ; Receiyeb ; Timbeb. 
sale in action respecting, 87. 
statutorv form of, 92. 

of transfer, 93. 

of reconveyance, 96. 
legal estate in, devolution of, 96. 

not vested in neiy trustees by declaration, 223. 
arrears of rent-charge raised by, 118. 
joint account clause supplied in, 138. 
short form of, 161. 

power to raise money by, for renewals, 232. 
vesting order on judgment or order for, 247. 
transfer of by convict-trustee, 264. 

MORTGAGEE, 

definition of, 2, 266. 

implied covenants for title by, 32. 

transfer by, instead of reconveyance, 59, 186. 

when bound to produce title deeds, 62. 

cannot in general consolidate securities, 63. 

statutory powers of, 

to grant leases, 65. 

to sell under C. A., 72, 74. 
restrictions on, 76. 
receipt of, for purchase-money, 112. 

as to insurance, 72, 75. 
. of appointing receiver, 72, 75. 

conveyance by, under power of sale, 77. 

proceeds of sale, how to be applied, 78. 
devolution of estate on death, 96. 
personal representatives of, power to convey, 97. 
vesting order in case of infant, 245. 

death of, 245. 
sale by, of land or minerals separately, 261. 

MORTGAGEE IN POSSESSION, 
definition of, 2. 

excepted from C. A. 1881, s. 15... 59, 62. 
power of, to grant leases, 65. 
power of, to cut and sell timber, 72. 
appointment of receiver by, 85. 
no vesting order in case of, 245. 

MORTGAGOR, 

definition of, 2. 

second mortgagee included in, 5. 
implied covenants for title by, 29, 30. 
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MORTGAGOR— cowtwttcd. 

may require transfer instead of reconveyanoe, 59. 

rignt to redeem, 61. 

power of, to inspect title deeds, 62. 

power of to flp:ant leases, 65. 

what Teases authorized, 66. 

must deliver counterpart to mortgagee, 66. 

terms should be strictly complied with, 69. 
lease by, before 0. A. 1881, how far binding, 69. 
notice to pay oflF, 77. 
notice to, how addressed, 150. 

NEGLIGENCE, 

in relation to searches, 167. 
solicitor, when liable for, 169. 
effect of, on doctrine of notice, 173. 

NEW TRUSTEES, 
appointment of, 

under statutory power, 212. 

event in which power arises, 215. 

persons to exercise the power, 217. 

persons who may be appointed, 218. 

number of trustees may be increased, 219. 

for part of trust property, 219. 

when power may be exercised, 219. 

vesting of property in, 222. 
by the court, 239. 

order may be made in chambers, 240. 

who may be appointed, 241. 

vesting land in, 242. 

effect of vesting order, 248. 

vesting right to transfer stock in, 250. 

persons entitled to apply for order, 253. 

powers of, trustees when appointed, 254. 

costs and expenses of orders, 255. 

relating to cnarities, 255. 

NOTICE, 

purchaser under statutory conditions fixed with, 9. 
to incumbrancer on sale of land, 19. 

on dealing with money paid into court, 19. 
by lessor of breach of covenant, 52. 
form of lessor's^'56. 
does not affect consolidation, 64. 

by mortgagee requiring pa3rment of mortgage money, 76. 
by mortgagor to pay off, 77. 
of redemption, to owner of rent-charge, 120. 
of revocation of power of attorney, payment without, 123. 
purchaser without, that money has not been paid, 1^. 
what constitutes, 132. 
regulations respecting service of, 150. 
when purchaser affected by, 169 et seq, 
alteration in law as to, by C. A. 1882, s. 3... 170. 

c. & B. T 
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NOTICE— <km<tnue(2. 

actual or oonBtnictiye, 171. 
by neglect to make inquiries, 171, 173. 
doctrme of constmctive, reetricteid, 172. 
by visible condition of property, 172. 

possession of third party, 172. 

recitals in deed, 172. 

agency, 173. 

registration in Yorkshire, 278. 
of death, etc., of donor does not affect irrerooable power of 
attorney, 181, 182. 

OBJECTIONS, 

relating to prior title, restricted, 6, 11. 
when purchaser may take aiiunde, 11. 

OBLIGATION, 

imposed by an " acknowledgment," 40. 

« undertaking," 42. 
of lessor's covenants to run with reversion, 49. 
on mortgagee to transfer instead of reconveying, 59. 
survivorship of joint, 137. 

OFFICE COPY, 

of deposited instruments, 124. 
certificate of search, 166. 
acknowledgment, 179. 

OPTION OF PURCHASE, effect of, as to conversion, 17. 

ORDER OF COURT, 

removing restraint on anticipation, 103. 

when conclusive, 153. 

for sale, vesting order, 246. 

for specific per&rmance, vesting order, 247. 

under Trustee Act, evidence of facts stated, 256. 

may be made in absence of trustee, 259. 

PALATINE COURT. See Lancaster, Dubham. 

PARENT, income payable to, for maintenance, etc., 110, 113. 

PARTITION, vesting order in action for, 248. 

PAVING EXPENSES, when an incumbrance, 36. 

PAYMENT, 

into court in respect of iacumbrances, 18. 

amount to be paid in, 18, 21. 

in action respecting mortgage to meet expenses, 87. 

by trustees, 257. 
sale by mortgagee on notice requiring, 76. 
covenant for, in statutory mortgage, 94. 
under power of attorney, 123, ^7. 
receipt, evidence of, 131. 

authority for, to solicitor, 133. 
into court, effect of, 152, 259. 
out of court, practice as to, 258. 
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PEPPERCORN RENT, 

receipt for, not evidence of validity of lease, 13. 
reservation of, on building lease, 67, 70. 
enlargement of long term subject to, 142. 

PERPETUITY, effect on restraint on anticipation, 106. 

PERSONAL REPRESENTATIVES, 

power of, to convey land on death of vendor, 16. 
implied covenant against incumbrances by, 32. 
trust and mortgage estates vest in, 96, 100. 
powers of, dealmg with real estate, 97. 
stand in the place of '* heirs and assigns," 97. 
vesting order in absence of, 101. 
power of, to enlarge long term, 143. 

to appoint new trustees, 212. 

of mortgagee to convey estate under Y. and P. 
Act, 275. 
of bare trustee, estate to vest in, 276. 

POLICY OF ASSURANCE, 

trustee may authorize banker or solicitor to receive moneys, 

228. 
office entitled to re(juire proof of title, 230. 
may pay money into court, 230, 259. 

POSSESSION, 

management trustees may take, 108. 
infant cestui que trust not entitled to, 112. 
entry into, when rent-charge in arrear, 117. 
of lajid, when notice, 172. 

POST, service of notice by, 150. 

POWER, 

instrument creating, when to be produced, 6, 10. 

of personal representatives to convey on death of vendor, 16. 

of trustee or mortgagee, 97. 
covenants implied on conveyance under, 36, 37. 
burthen of covenants by lessor in lease under, 50. 
of leasing by mortgagor or mortgagee in possession, 65. 
mortgagee's, of sale, 72, 74. 

of insuring, 72, 75. 
of appointing receiver, 72, 75. 
of cutting timber, 72. 
may be varied by mortgage deed, 73. 
of personal representatives as to trust and mortgage estates, 

97. 
of court to bind interest of married woman, 102. 
of attorney by married woman, 106. 
execution of deeds under, 122. 
payment in pursuance of, protected, 123, 237. 
when irrevocable, 180, 182. 
of leasing and selling infant's land, 108. 
of management during minority, 108. 
as to maintenance, 113. 

t2 
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^WEBr-^corUinued, 

of distress, entry and demise for recovery of charge, 117. 

release of, 128. 

classification of, 12S. 

contracts not to exercise, when binding, 129. 

lease under, easements, etc., how granted, 141. 

preliminary contract not part of title, 174. 
to enlarge long term, 142. 
disclaimer of, 175. 
of appointing new trustees, 212. 
to make vesting declaration, 222. 
for trustee to sell by auction, etc., 224. 
subject to conditions, 226. 

to authorize solicitor to receive money, 228. 

to insure, 230. 

to renew leases, 231. 

to give receipts, 233. 

to compound debts, etc., 234. 

PREMIUM, purchase of redeemable stocks at, 204. 

PREMIUMS, 

paid by mortgagee, a charge on property, 75. 
payment of, by receiver, 85. 
by trustees, 230. 

PRIORITY, by virtue of legal estate, 277. 

PRIVATE CONTRACT, 

mortgagee may sell by, under statutory power, 72. 
trustees may sell by, ^4. 

PRIVATE STREET WORKS, power of sale for charge, 73. 

PROCEEDINGS, IRREGULARITY IN, orders of court conclusive 
notwithstanding, 153. 

PRODUCTION OF DOCUMENTS, 

statutory condition of sale as to, 6, 10. 

expenses of, 7, 14. 

place for, 15. 

covenant for, satisfied by " acknowledgment," 40. 

liability to give, 45. 
by mortgagee, 62. 
See Covenant. 

PROTECTION ORDER, removes restraint on anticipation, 104. 

PROVISO for redemption implied in statutory mortgage, 92. 

PURCHASE-MONEY, 

dealings with, on sale of incumbered land, 18. 
on sale by mortgagee, application of, 78. 

receipts for, 80. 
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PURCHASER. 

definition of, in C. A., 1881, 3, 5. 
in C. A., 1882, 165. 
requisitions, etc., restricted, 6—8. 
bound to assume that recitals in abstracted documents are 

correct, 6, 13. 

that lease has been duly granted, 7, 13. 
to pay for production and inspection of documents, 7, 14. 

copies delivered to him, 8. 
rights of, as to execution of conveyance, 39. 
from mortgagee, indemnified, 78. 
subsequent, when not affected by lien of unpaid vendor, 131, 

132. 
receipt, evidence of payment in favour of, 131. 
service on vendor of notice of application by, 152. 
orders of court conclusive in favour of, 153. 
protected by certificate of search, 166. 
when affected by notice, 169 et seq, 
power of attorney may be made irrevocable in favour of, 180, 

182. 
protected against depreciatory conditions, 226. 

QUIET ENJOYMENT, implied covenant for, 26, 29. 

QUIT RENT, 

redemption of, 120. 
origin of term, 121. 

REAL ESTATE, bound by covenant, 136. 

REAL SECURITIES, power to invest in, enlargement of, 205. 

RECEIPT, 

in deed sufficient, 130. , 
in deed or indorsed, evidence of pajrment, 131. 
authority for payment to solicitor, 133. 
of money by solicitor, 134. 

appointed by trustee, 228. 
trustee signing, protected, 238. 

RECEIPT FOR RENT, 

condition as to effect of, 7, 13. 

how far a waiver of breach of covenant, 14. 

RECEIPTS, POWER TO GIVE, 

mortgagee's, for purchase money, 80. 

for securities in mortgage, 80. 
survivors have, when money advanced jointly, 138. 
trustee's, for money, securities, or other personal property 
or effects, 233. 

RECEIVER, 

mortgagee may appoint, under C. A. 1881, 72. 
when power exercisable, 84. 
person appointed, the agent of mortgagor, 84, 86. 
powers, remuneration, removal, etc. o^ 84. 
application of income by, 85. 
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RECEIVER— «m<»ntterf. 

effect of appointment, 86. 

when appointed by the court, 86. 

appointed by the court at instance of legal mortgagee, 86. 

RECITALS, 

in abstracted documents, in what cases to be deemed correct, 6. 
in deeds twenty years old to be evidence, 273. 

RECONVEYANCE, 

transfer instead of, on requisition of mortgagor, 59. 

or of any incumbrancer, 60, 186. 
form of statutory, 96. 

REDEMPTION, 

mortgagor cannot deprive himself of right of, at time of 

advance, 61. 
when allowed, 61. 

barred bv order for foreclosure absolute, 61. 
equity of, any person interested in, may redeem, 61. 
action for, sale of mortgaged property in, 87. 
proviso for, implied in statutory moiibgage, 92. 
of quit rents and other perpetual charges, 120. 

RE-ENTRY, 

right of, apportioned on severance, etc., 50. 

for brea«cb of covenant restricted, 52, 192. 
excludes enlargement of term, 185. 
condition of, in lease by mortgagor, or mortgagee in possessioiiy 

66,70. 
recovery of costs of lessor, on waiver, 188. 

REGISTRATION, 

of deed containing vesting declaration, 223. 

of assurance to cure non-registration of will, 278. 

RELEASE, 

of restraint on anticipation, 102. 

power of Executors or trustees to execute, 156, 158. 

of powers, 128. 

by married woman, 129. 
of power of appointment, 129. 

RELEASE OF CONTINGENT RIGHT, 

power of court to order, in case of a trust, 243. 

unborn persons, 244. 
infant mortgagee, 245. 
on sale of luid by th 
court, 247. 
effect of order for, 249. 
court may appoint person to execute, 249. 

RELIEF AGAINST FORFEITURE OF LEASE, 
may be granted by court, 52. 
wide discretion as to, 52, 56. 
covenants and conditions excepted, 53, 58, 189. 
for non-payment of rent, 54. 
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RELIEF AGAINST FORFEITURE OF LEASE— con^tntted. 
former law as to, 54. 
breach of oovenant to insure, 55, 68. 
terms on which granted, 57. 
practice as to application for, 57. 
recovery of lessor's costs, 188. 
on bankruptcy, or taking in execution, 189. 
underlessee protected, 1£^. 

REMUNERATION of receivers, 84. 

RENEWABLE LEASEHOLDS, 

power of trustees of, to renew, 231. 
to raise money for fines, 232. 
position of tenant for life, as to, 232. 
contribution towards expenses of renewal, 232. 

RENEWAL, 

covenants for, in leases under powers, 69. 
by trustees of renewable leaseholds, 231. 
power to raise money for, 231. 

RENT, 

definition of, 3. 

receipt for, effect of, 7, 13. 

runs with reversion, 46, 51. 

apportionment of, 47. 

lost at common law, if reversion destroyed, 47. 

non-payment of, re-entry for, 54. 

to be reserved on lease by mortgagor or mortgagee, 66, 69. 

enlargement of term subject to nominal, 142. 

RENT-CHARGE, 

included in definition of ** land," 4. 
an "incumbrance," 20. 
power of sale on redemption, 73. 
remedies for recovery of, 117. ' 
what words create, in will, 119. 
sale by court for arrears of, 119. 
redemption of, 120. 

REPAIRING LEASE, 

included in building lease, 5. 

mortgagor or mortgagee in possession may grant, 70. 

REPAIRS, powers of management trustees as to, 109. 

REQUISITION FOR SEARCH, 

in central office for incumbrances, 166. 
forms of, 283—285. 

REQUISITIONS, restricted by implied condition, 6, 11. 

RESTRAINT ON ANTICIPATION, when dispensed with by 
court, 102. See Anticipation, Restraint on. 
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RESTRICTIVE COVENANTS, 
who can enforce, 135. 
on enlargement of long term, 147. 
doctrine of notice, 170, 174. 

RETAINER, heir has no right of, in respect of simple contract 
debt, 137. 

RETIREMENT OF TRUSTEE, 220. 
must be by deed, 220. 
vesting of trust property on, 222. 

REVERSION, 

title to, not to be called for, 6, 9. 
rent and benefit of lessee's covenants to run with, 46. 
severance of, not to affect rent, covenants and conditioiiB, 

46, 49, 50. 

how it takes place, 48. 

not to affect lessor's covenants, 49. 

apportionment of conditions on, 50. 

REVOCATION OF POWER, 

by death, etc., not to affect payment by attorney, 123. 
excluded in favour of purchaser, 180, 182. 

RIGHT OF WAY, 

when it passes under general words, 24. 
may be granted by way of use, 140. 

RIGHTS, LIBERTIES, AND PRIVILEGES, grant of, by way of 
use, 140. 

RIGHT TO CONVEY, implied covenant for, 26, 29. 

ROOT OF TITLE, 

rules as to, not altered by C. A. 1881...11. 
"commencement of title," when will is, 13. 

RULES, 

as to deposit of powers of attorney, 124. 

power to make, for purposes of C. A., 1881... 152. 

as to proceedmgs in Court of Chancery of the County 
Palatine, 152. 

as to Ireland, 166. 

as to searches, 156. 

as to searches, 281. 

powers of attorney deposited, 282. 

SAFE CUSTODY OF DOCUMENTS, 

liability incurred by " undertaking," 42, 146. 
covenant for, satisfied by "under^king, 42. 

SALE, 

definition of, 3. 
statutory conditions of, 6. 
completion of contract for, 15. 
discharge of incumbrances on, 18. 
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SALE — continued. 

execution of deed on, 39. 

implied power of, in mortgage deed, 72, 74. 

of mortgaged property, 87. 

mode 01 sale, 89. 

on request of parties, 89. 

when directed, 89. 

terms imposed, 90. 
of term to satisfy arrears of rent-charge, 118 
of bankrupt lessee's interest, 189. 
by trustees under a trust or power, 224. 
employment of depreciatory conditions of, 226. 
vesting on order for, 246. 
of lana or minerals separately, 260. 

SALE, POWER OF, 

covenants implied on conveyance under, 60. 
mortgagee's, under C. A. 1881... 72. 

more favourable to mortgagee than common power, 74. 

when exerciseable, 74. 

person to exercise, 74. 

restrictions on, 76. 

regulation of, 77. 

conveyance imder, 77. 

trusts of purchase-money, 78. 

not to affect right to foreclosure, 78. 

mortgagee not answerable for loss, 79. 

power of giving receipts, 80. 
trustees', how to be exercised, 224. 

exerciseable by survivors, 236. 

SEARCHES, 

expenses of, condition of sale as to, 7. 

of file in central office, 124. 

in central office for judgments, etc., 166. 

certificates of result to be filed, 166. 
office copies evidence, 166. 

requisitions for, 166. 

rules and forms, 166, 281—288. 

fraud, collusion, or negligence of officer, 167. 

solicitor freed from liability, 167. 

court fees for, 291. 

SECURITIES, 

definition of, 3, 266. 

receipt of mortgagee for, 80. 

application of proceeds of, by mortgagee, 81. 

conversion of, 81. 

what are ** authorized investments," 200 et seq. 

purchase of redeemable, at premium, 204. 

receipt of trustees for, 233. 

SECURITY FOR COSTS, in action respecting mortgage, 87, 91. 

SEPARATE EXAMINATION, of married women, 106. 
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SEPARATE PROPERTY, 

covenants for title on conveyance of, 39. 

after-acquired, bound by covenant, 38. 

restraint on anticipation may be dispensed with by court, 102. 

SEPARATE TRUSTEES, appointment of, 213, 219. 

SERVICE OF NOTICES, 

on lessee or mortgagee, 150. 
by post, 150. 

SETTLED ESTATE, infant's land to be deemed, 108. 

SETTLED ESTATES ACT. Set Table op Statutib. 
extension of, to infant's property, 108. 
orders of court conclusive, 153. 

SETTLED LAND ACT, 1882, 

discharge of incumbrance on sale under, 21. 

covenants for title by tenant for life, 36. 

lessor's covenants in lease imder, 50. 

married woman restrained from anticipation may exercise 

powers of, 104. 
powers of, as regards land of infant, 108. 
• trustees of settlement under, 108. 

application of Trustee Act to, 263. 
redemption of rent-charge under, 121. 
grant of easements under, 141. 

SETTLEMENT, 

implied covenant for title in, 31. 
of fee simple acquired by enlargement of term, 144. 
of infant's property on marriage, 176. 
shoii) form of, 162. 

SEVERANCE OF MINERALS, 
in right, how effected, 147. 
under Inclosure Act, 148. 

SEVERANCE OF REVERSION, 

not to affect rent or covenants by lessee, 46. 

by lessor, 49. 
how it takes place, 48. 
apportionment of conditions on, 50. 

SEVERANCE OF TRUST FUNDS, where property held on 
distinct trusts, 213, 219. 

SHARES, not vested in new trustees by declaration, 224. 

SHIPS, vesting orders as to shares in, 252. 

SOLICITOR, 

attestation of conveyance, 39. 
authority for payment to, 133. 

when acting for trustees, 133, 228. 
protected in adopting C. A. 1881... 148. 
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SOLICITOR— con<»m«6rf. 

trustees acting without, may adopt C. A. 18S1...149. 

not answerable for error in official search, 167. 

notice through, 170, 174. 

employment of, by lessor, 188. 

trustee may appomt, to receive money, 228. 

SPECIALTY CREDITORS, rights of, against real estate, 136. 

SPECIFIC PERFORMANCE, 

refused on equitable grounds, li2. 

discretion of court not fettered by statutory conditions, 15. 

heir or devisee a proper party to action for, 18. 

of obligations under euiknowledgment, 45. 

of agreement for a lease, 57. 

by mortgagor or mortgagee, 67, 70. 

where conditions depreciatory, 227. 

vesting order consequential on, 247. 

STAMP DUTY, 

on "acknowledgment" and "undertaking," 43. 
on statutory transfer of mortgage, 95. 
on ** enlargement " of long term, 148. 

STATUTES. See Table at Commencement of Volume. 
STATUTORY CONDITIONS OF SALE, 6-«. 
STATUTORY DECLARATIONS ACT, 1835, short title of, 151. 

STATUTORY FORMS, 

of mortgage, 92, 159, 161. 

transfer of mortgage, 93, 159. 

re-conveyance, ^, 160. 

further charge, 161. 

conveyance on sale, 162. 

marriage settlement, 162. 
sufficiency of, 134. 

STOCK, 

vesting order as to, 250. 
definition of, in Trustee Act, 266. 

SUB-DEMISE, 

title to freehold reversion not to be called for, 9. 
title to leasehold reversion not to be called for, 51. 
when term by, capable of enlargement, 185. 

SUMMONS IN CHAMBERS, 

lessee's application for relief not made by, 56. 

application to court to be by, 152. 

appointment of new trustees on, 240. 

vesting order on, 243. 

decision of questions between vendor and purchaser, 278. 

jurisdiction under, 279. 

practice on, 279. 
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SUPPLEMENTAL DEED, construction of, 130. 

SURRENDER, 

of leases, power of *^ management trustees " to accept, 109. 

by trustees, to obtam renewal, 231. 
of mortgaged estate in copyholds by personal representatives, 

275. 
by married woman being a bare trustee, 276. 

SURVEYOR, 

costs of employment of, by lessor, 188. 
report of, to trustee as to value, 209. 
trustee not bound to employ local, 209. 

SURVIVING, 

covenantee or obligee may sue, 137. 
covenantor bound by joint covenant, 138. 
mortgagee, power to give receipts, 138. 
trustee may exercise power or trust, 236. 

SURVIVORSHIP OF POWERS AND TRUSTS, 175, 236. 

TACKING, aboUshed from August 7th, 1874, to January 1st, 1876, 

277. 

TENANT FOR LIFE, 

covenants for title by, 36. 

entitled to redeem mortgage, 61. 

infant deemed, 108. 

appointment of, as trustee, 218. 

when bound to contribute to cost of renewal, 231. 

TENANTS IN COMMON, 

have separate rights of action on lessee's covenants, 48. 

TERM OF YEARS, 

contract for sale of, title to be shown, 6, 9. 

owner of, may enforce lessor's covenants, 49. 

creation of, by rent-charger, 118. 

when enlarged into fee simple, 142, 185. See Long Tebms. 

title to be shown, 272. 

TIMBER, 

mortgagee in possession may cut and sell, 72, 75. 

to what cases power extends, 75. 
former rights of mortgagee in respect of, 76. 
relative rights of tenant for life and remainderman, 76. 
power of *' management trustees" to cut and sell, 109. 

TITLE, 

implied conditions of sale as to, 6. 

expenses of verifying thrown on purchaser, 7, 14. 

to freehold and leasehold reversions, 9, 51. 
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INDEX. 

TITLE— e(mtinued. 

requisitions, objections, and inquiries, 11. 

what, trustees may accept, 9, 209. 

implied covenants for, 26 — 34. 

preliminary contract for lease not part of, 174. 

trustee need not call for lessor's, W9. 

forty years instead of sixty, 272. 

TITLE DEEDS, 

production and safe custody of, 40 et seq, 
damages for loss of, 42, 46. 
mortgagor may inspect, 62. 
recovery of, by mortgagee, 79. 

TRANSFER, 

mortgagee may be required to, instead of reconveying, 59. 

on the requisition of any incumbrancer, 60, 
186. 
statutory forms of, 93, 159. 
title to be required by trustees on, 209. 
of stock, court may appoint person to make, 252. 
of mortgage by convict-trustee, 264. 

TRUST AND MORTGAGE ESTATES, 

to vest in personal representative instead of heir, 96. 

devise of, now nugatory, 97. 

devolution of, before C. A. 1881... 98. 

in copyholds, 99. 

not oevested by Forfeiture Act, 1870... 264. 

TRUSTEE, 

for sale, may sell imder statutory conditions, 9. 

vendor how far a, 16. 

covenants for title by, 32, 35. 

gives "acknowledgment" not "undertaking," 46. 

powers of management of, during infant's minority, 108. 

maintenance, 113. 
demise to, of land charged with annual* sum, 118. 
may appoint solicitor to receive money, 133. 
power of, to enlarge long term, 143. 
protected in adopting C. A. 1881... 149 
not answerable for error in official search, 167. 
married woman, must convey real estate by deed acknow- 
ledged, 179. 

unless she is a bare trustee, 227. 
may plead Statute of Limitations, 196. 
autnorized investments by, 200. 
may purchase redeemable stocks at a premium, 204. 
enlargement of express power of investment, 205. 
may invest in land subject to drainage charges, 208 
protected as to value of security, 209. 
may accept a reasonably short title, 209. 
liability of, for improper investment, 211. 
appointment of new, under statutory power, 212. 
retirement of, 220. 



INDEX. 

TRUSTED— c<mtinued. 

vesting property in, by declaration, 222. 
manner of sale by, 224. 

efifect of depreciatory conditions, 226. 

not bound to exclude V. & P. Act, s. 2... 227. 
may authorize solicitor to receive trust money, 2^. 
may insure buildings, 230. 
- may renew leases, 231. 
receipts by, 233. 

power to compound debts, etc., 234. 
surviving, may execute power or trust, 236. 
exonerated, in paying pursuant to power of attorney, 237. 
implied indemnity to, 238. 
appointment of, by the court, 239. 
vesting order as to land, 241 et aeq. 

as to stock and choses in action, 250 et seq. 
powers of, appointed by the court, 254. 
appointment of charity, 255. 
payment into court by, 257. 
judgment against absent, 259. 
sale by, of umd or minerals separately, 260. 
court may indemnify, by impounding interest of beneficiary, 

261. 
estate of convict, not devested, 264. 
definition of, 267. 
retention of investments by, 271. 

TRUSTEE RELIEF ACT, replaced by s. 42 of the Trustee Act, 
257. 

UNBORN PERSONS, 

release of contingent rights of, 244, 
may be declared to be trustees, 247. 

UNDERLEASE, 

title to reversion not to be called for on sale of, 6, 9. 

on grant of, 9, 5L 
last receipt for rent under, effect of on sale, 7, 13. 
when included in ** lease," 53. 

UNDER-LESSEE, 

Protected against forfeiture of superior lease, 192. 
efinition of, 194. 

UNDERLET, 

no relief against breach of covenant not to, 53. 
no mie to be exacted for licence to, 191. 

UNDERTAKING, 

for safe custody of documents, effect of, 42. 

lord, not bound to give, on enfranchisement, 10, 46. 

imposes a personal uability, 42, 44. 

holder of, may apply to the coiirt for damages, 42. 

satisfies liabiUty to give covenant for safe custody, 42. 

how enforced, 42. 

difference between, and *' acknowledgment," 43. 

trustees and mortgagees cannpt be cafied on to give, 46. 



INDEX. 
" UNFIT TO ACT," when a trustee is, 216. 

URBAN SANITARY AUTHORITY, power of, to seU to raise 
charge, 73. 

VALUABLE CONSIDERATION, power of attorney for, may be 
made irrevocable, 180. 

VALUE, 

how far trustee answerable for, 209. 

report to be obtained as to, on investment, 209. 

VALUER, lessor may employ, and recover cost, 188. 

VENDOR, 

death of, before conveyance, 16. 

how far a trustee for purchaser, 16. 

execution of conveyance by, 39. 

lien of unpaid, 132. 

inability of, to give legal covenant for production, 273. 

retention of deeds by, 274. 

VENDOR'S MEN, for unpaid purchase-money, 132. 

VERIFICATION OF ABSTRACT, expenses of, thrown on pur- 
chaser, 7. 

VESTING DECLARATION, 

on appointment or retirement of trustee, 222. 
copyholds, mortgages, shares, etc., excepted, 222. 

VESTING OF TRUST PROPERTY, 
in personal representatives, 96. 
on appointment of new trustee, 2S2. 
on retirement of a trustee, 222. 
by declaration in deed of appointment, 223. 

of retirement, i^. 

VESTING ORDER, 

on discharge of incimibrance by court, 19. 

in favour of under-lessee, 192. 

as to land subject to trust, 241. 

in the case of an infant mortgagee, 245. 

a satisfied mortgage, 245. 

a sale by the court, 246. 

judgment for specific performance, 247. 
effect of, under Trustee Act, 248. 
in lieu of, person may be appointed to convey, 249. 
as to stock subject to trust, 250. 
who may apply for, 253. 
conclusive evidence of certain facts stated, 256. 

WAIVER, 

when receipt of rent amounts to, 14. 
of breach, recovery of lessor's costs, 188. 



INDEX. 

WASTE, 

trustees not to commit, if infant impeachable for, 100. 
enlargement of long term impeachable for, 144. 

WAY, RIGHT OF, 

when it passes by general words, 24. 

on severance of a heritage, 24. 

passes if convenient, though not necessary, 24. 

grant of, by way of use, 140. 

WIFE, conveyance by, to her husband, 126. 

WILL, 

annuity charged on land by, 119. 
non-registration of, when cured, fi^. ^77* 

YORKSHIRE, 

registration of lien in, 132. 

assurances in, 278. 
searches in, 169. 
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Stevens' Elements off Mercantile Law. 

By T. M. Stevens, Esq., M.A., B.C.L., Barrister- at-Law. Price 
10«. 6d. ; for Cash, poet free, 9«. 1890 

Fisher's Law of Mortgage. 

The Law of Mortgage and other Securities upon Property. By 
William Richabd Fishbb, Esq., of Lincohi's Inn, Barrister-at- 
Law. Royal 8vo. Fifth Udition (in preparation). 

Hunt's Fraudulent Conveyances. 

Being the Law relating to Fraudulent Conveyances under the Statutes 
of Elizabeth and the Bankrupt Acts. By A. Hunt, Esq., Barrister- 
at-Law. Second Edition. By W. C. Peance, Esq., Barrister-at- 
Law. Price 9*. ; for Cash, post free, 7». 9d, 1897 

Tristram & Coote's Probate Practice. 

Being Coote's Common Form Practice and Tristram's Contentious 
Practice, and Practice on Motions and Summonses of the High Court 
of Justice in granting Probates and Administrations. Twelfth Edition^ 
including the Finance Acts, 1894 and 1896. By Thomas H. Teistbam, 
Q.C., D.C.L. ; the Conmion Form portion revised by Hknby A. 
Jennee, Chief Clerk, Personal Application Department, Principal 
Probate Registry. Price 32». ; for Cash, post free, 26». 9^. 1896 

Oke's Magisterial Synopsis. 

A Practical Guide for Magistrates, their Clerks, Solicitors, and Con- 
stables; comprising Summary Convictions and Indictable OfiFences, 
with their Penalties, Punishments, Procedure, &c., alphabeticaUy and 
tabularly arranged ; with a Copious Index. Fourteenth Edition, By 
H. L. Stephen, Esq., Barrister-at-Law. In 2 Vols. 8vo. Price 68». 
cloth ; for Cash, post free, 47«. 6rf. 1893 

Oke's Magisterial FormuUst. 

Being a complete Collection of Forms and Precedents for practical 
use in all Cases out of Quarter Sessions, and in Parochial Matters, by 
Magistrates, their Clerks, Solicitors, and Constables. Seventh Edit, 
By H. L. Stephen, Esq., Barrister-at-Law. 8vo. Price 35*. cloth; 
for Cash, post free, 28*. 8^. 1893 

Brown's Copyhold Enfranchisements. 

The Law and Practice on Enfranchisements and Commutations, as 
well by the Common Law as under the Copyhold Act, 1894, and 
other Acts, with Practical Dii'ections ; together with the Copyhold 
Act, 1894, fully Annotated ; and an Appendix of Forms, Precedents, 
and Statutes. Second Edition. By Archibald Beown, of the Middle 
Temple, Esq., Barrister-at-Law. Post 8vo. Price 16*. ; for Cash, 
post free, 13«. 6rf. 1895 

Dowell's Income Tax Laws. 

At present in force in the United Kingdom, with Practical Nofes, 
Appendices, and a Copious Index. Fourth Edition. By Stephen 
DowELL, Esq., M.A., of Lincoln's Inn, Assistant Solicitor of Inland 
Eevenue. Price Vis. 6d. ; for Cash, post free, lOs. 6d. 1895 

Dowell's House-Tax Laws. 

The Acts relating to the Tax, on Inhabited Dwelling-houses, with 
references to the Decisions on the Subject. By Stephen Dowbll, 
Esq., M.A., of Lincoln's Inn, Assistant Solicitor of Inland Bevenue. 
Demy 8vo. Price 5». cloth ; for Cash, post free, 4*. Zd. 1893 

Law of Gas, Water, & Electric Lighting. 

Michael and Will's Law of Gas, Water, and Electric Lighting. 
Fourth Edition. Re-written and brought down to date by J. Shibess 
Will, Esq., Q.C. Royal 8vo. Price 32«. cloth ; for Cash, post free, 
268. ed. 1894 
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Joseph Httht, Esq., of Ihelnner Temple, Barriater-at-Law. Foarlh 
Edition. By Abchibaiji Bsotn, Esq., oi the Middle Temple. Bar- 
rister- at- Law. Post 8to. Price Hi. ; for Cash, post free, lis. 9rf. 
1896 

Balnbridgs's Law of Mines and Mlnarals. 

A Treatise on the Law of Mineaaud Minerals. By Wiu 
BRIMS, Esq., P.Q.S., of the Inner Temple, Borrisl 
Fourth Kditton. By Aeghidatj) Beown, Esq., M.A., 
Oxon., of the Middle Temple, Barrister -at- Law. Thia wo 
wholly ro-caat, and in the greater part re-written. It coi 
Beverftl oliaptars of entirely new matter. Eoyal 8to. Pri 
Cash, poet free, 37<. 
"It would be entirely auperfluoua io attempt a general reriew of s 

baa for ao lonif a period CKcnpied Ibe pcjutioii of the standard y 

aapnttsat aabiect:'— Law Joanait. 

Ryda & Thomas' Local Government Act. 

The Local Government Act, the County Electors Acf 
Municipal Corporatioca Act, 1 882, with full Eiplanatoiy 
an Introduction ; an Appendix containing the Acts u 
therewith, and a Copious Indoi. By Walteb C. Btbe, ] 
erf the Inner Temple, and E. Lewis Thomas, Esq., M.A. 
Lincoln's Inn and the Midland Circuit, Bairiatera-at-Law. 
Price lit. ; tor Cash, post free, 'ffii. 
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